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Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.
 

At the annual stockholders’ meeting held on June 19, 2009, the stockholders approved, among other things, (1) a stock option exchange program for
employees other than the directors and executive officers and former directors, executive officers and employees and (2) certain amendments to the 2007
Stock Incentive Plan, as amended and restated (the “2007 Plan”), to (a) increase the number of shares of the Registrant’s common stock that may be issued
under the 2007 Plan by the number of shares underlying the options that are surrendered and cancelled in the exchange program, (b) implement a “fungible
share pool” approach to manage authorized shares in order to improve the flexibility of awards going forward, (c) provide that, in determining the number of
shares available for grant, a formula will be applied such that all future awards other than stock options and stock appreciation rights will be counted against
shares available as 1.5 times the number of shares covered by such award, (d) increase the maximum number of shares to be granted to any participant under
the 2007 Plan from 1,000,000 to 2,000,000 shares per calendar year, and (e) make various technical revisions and improvements.

 
The amended version of the 2007 Plan and the material terms of the proposed option exchange program are summarized in the definitive proxy

statement on Schedule 14A filed with the Securities and Exchange Commission on May 11, 2009, in connection with the annual meeting, which is
incorporated herein by reference.  The foregoing description of the amendments to the 2007 Plan is qualified in its entirety by reference to the actual terms of
the amended 2007 Plan, which is attached as Exhibit 10.1 and is incorporated into this Item 5.02 by reference.

 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 

On June 19, 2009, at the 2009 annual stockholders’ meeting, the stockholders of Sonus Networks, Inc. (the “Registrant”) approved, by the
affirmative vote of in excess of two-thirds of the outstanding shares of the Registrant’s voting stock, an amendment to the Fourth Amended and Restated
Certificate of Incorporation that will result in the declassification of the Board effective as of the 2011 annual meeting of stockholders.  Conforming
amendments to the Registrant’s By-Laws were unanimously approved by the Registrant’s Board of Directors effective as of June 19, 2009.

 
In addition, on June 19, 2009, the Board approved additional changes to the Amended and Restated By-Laws. The principal changes effected were

to:



 
·                  amend Article II, Section 2.6 and 2.9: Notice of Annual Meetings and Notice of Special Meetings to provide for notices of stockholder meetings to

be delivered by electronic transmission;
 
·                  amend Article II, Section 2.7: Stockholders’ List to provide that the stockholder list be made available during the 10 days prior to the stockholder

meeting at the corporation’s principal place of business or on an electronic network;
 
·                  amend Article II, Section 2.12: Notice of Stockholder Business and Nominations (formerly “Procedures”) with respect to the advance notice

provision to provide a 90 - 120 day window for the time period during which notices must be delivered to the Registrant pegged to the anniversary of
the preceding year’s annual meeting;
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·                  amend Article III, Section 3.1: Number of Directors to provide that where the Board of Directors decreases the total authorized number of directors,

such action shall not purport to shorten the term of any incumbent director;
 
·                  amend Article III, Section 3.6 and Section 3.7: Other Committees and Powers Denied to Committees to enable the Board of Directors to create

committees that are subject to fewer statutory limitations on their authority and to provide that a committee may be authorized to take virtually any
action that the full Board would be entitled to take, other than amending the By-Laws or approving, recommending or adopting any action that is
expressly required under the General Corporation Law to be approved by the stockholders;

 
·                  amend Article III, Section 3.14:  Action by Consent to permit directors to act without a meeting by written consent or by electronic transmission;
 
·                  amend Article IV, Section 4.4: Terms of Office to provide that vacancies in any office of the Registrant shall be filled by the Board of Directors;
 
·                  amend Article VI, Section 6.2: Notices to allow the Registrant to take advantage of the “householding” provisions of Section 233 of the General

Corporation Law, enabling the Registrant, under certain circumstances, to provide one copy of any notice to all stockholders of record who share an
address; and

 
·                  amend Article VII, Section 7.2:  Right of Indemnitee to Bring Suit to limit the provision requiring the Registrant to provide indemnification payments

to officers and directors in certain circumstances so that such rights apply only “to the fullest extent permitted by law.”
 

In addition to the amendments described above, adoption of the Amended and Restated By-Laws effected various changes to clarify language and
make other technical corrections and non-substantive modifications.

 
The description of the changes to the By-Laws are qualified in their entirety by reference to the Amended and Restated By-Laws, which are attached

as Exhibit 3.1 hereto and incorporated into this Item 5.03 by reference.
 

Item 8.01   Other Events.
 

On June 22, 2009, the Registrant filed with the Secretary of State of the State of Delaware Articles of Amendment to its Fourth Amended and
Restated Articles of Incorporation which was amended to result in the declassification of the Registrant’s Board effective as of the 2011 annual meeting of
stockholders.

 
A copy of the Articles of Amendment to the Fourth Amended and Restated Articles of Incorporation and the Fourth Amended and Restated Articles

of Incorporation, as amended through June 19, 2009 is attached hereto as Exhibit 3.2 and Exhibit 3.3, respectively, and is incorporated into this Item 8.01 by
reference.

 
In addition, on June 19, 2009, Board of Directors has appointed John Schofield to serve as an additional member of the Compensation Committee of

the Board of Directors and has appointed James Brewington to serve as an additional member of the Nominating and Corporate Governance Committee.
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The Board of Directors and the Registrant believe that each of Mr. Schofield and Mr. Brewington is an “independent director” as defined under Rule 4200(a)
(15) of the NASDAQ Stock Market Marketplace Rules.
 
Item 9.01. Financial Statements and Exhibits.
 

(d) Exhibits
   
 

3.1 Amended and Restated By-Laws of Sonus Networks, Inc.
   
 

3.2 Certificate of Amendment dated June 19, 2009.
   
 

3.3 Fourth Amended and Restated Articles of Incorporation of Sonus Networks, Inc., as amended through June 19, 2009.
   
 

10.1 2007 Stock Incentive Plan, as amended.
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 
Date: June 22, 2009 SONUS NETWORKS, INC.
  
 

By:  
 

  

/s/ Jeffrey M. Snider
  

Jeffrey M. Snider
  

Senior Vice President, General Counsel and Secretary
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Exhibit 3.1
 

SONUS NETWORKS, INC.
 

AMENDED AND RESTATED BY-LAWS
 

Article I.  — General.
 

1.1         Offices.  The registered office of Sonus Networks, Inc. (the “Company”) shall be in the City of Wilmington, County of New Castle, State of
Delaware.  The Company may also have offices at such other places both within and without the State of Delaware as the Board of Directors may from time
to time determine or the business of the Company may require.

 
1.2         Seal.  The seal, if any, of the Company shall be in the form of a circle and shall have inscribed thereon the name of the Company, the year of

its organization and the words “Corporate Seal, Delaware.”
 
1.3         Fiscal Year. The fiscal year of the Company shall be the period from January 1 through December 31.

 
Article II.  — Stockholders.

 
2.1         Place of Meetings.  Each meeting of the stockholders shall be held upon notice as hereinafter provided, at such place, if any, as the Board of

Directors shall have determined and as shall be stated in such notice.
 
2.2         Annual Meeting.  The annual meeting of the stockholders shall be held each year on such date and at such time as the Board of Directors

may determine.  At each annual meeting the stockholders entitled to vote shall elect such members of the Board of Directors as are standing for election, by
plurality vote by ballot, and they may transact such other corporate business as may properly be brought before the meeting.

 
2.3         Quorum.  At all meetings of the stockholders the holders of a majority of the stock issued and outstanding and entitled to vote thereat,

present in person or represented by proxy, shall constitute a quorum requisite for the transaction of business except as otherwise provided by law, the
Company’s Certificate of Incorporation, or these by-laws.  Whether or not there is such a quorum at any meeting, the chairman of the meeting or the
stockholders entitled to vote thereat, present in person or by proxy, by a majority vote, may adjourn the meeting from time to time without notice of such
adjourned meeting if the time and place, if any, thereof, are announced at the meeting at which the adjournment is taken.  If the adjournment is for more than
thirty (30) days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each
stockholder of record entitled to vote at the meeting.  At such adjourned meeting, at which the requisite amount of voting stock shall be represented, any
business may be transacted that might have been transacted if the meeting had been held as originally called.  The stockholders present in person or by proxy
at a duly called
 

 
meeting at which a quorum is present may continue to transact business until adjournment, notwithstanding the withdrawal of enough stockholders to leave
less than a quorum.

 
2.4         Right to Vote; Proxies.  Subject to the provisions of the Company’s Certificate of Incorporation, each holder of a share or shares of capital

stock of the Company having the right to vote at any meeting shall be entitled to one vote for each such share of stock held by him.  Any stockholder entitled
to vote at any meeting of stockholders may vote either in person or by proxy, but no proxy that is dated more than three years prior to the meeting at which it
is offered shall confer the right to vote thereat unless the proxy provides that it shall be effective for a longer period.  A proxy may be granted by a writing
executed by the stockholder or his authorized agent or by transmission or authorization of transmission of a telegram, cablegram, or other means of electronic
transmission to the person who will be the holder of the proxy or to a proxy solicitation firm, proxy support service organization, or like agent duly authorized
by the person who will be the holder of the proxy to receive such transmission, subject to the conditions set forth in Section 212 of the General Corporation
Law of the State of Delaware, as it may be amended from time to time (the “General Corporation Law”).  A proxy shall be irrevocable if it states that it is
irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power.

 
2.5         Voting.  At all meetings of stockholders, except as otherwise expressly provided by the Company’s Certificate of Incorporation, these by-

laws, the rules or regulations of any stock exchange applicable to the Company, or applicable law or pursuant to any regulation applicable to the Company or
its securities, (i) in all matters other than the election of directors, the affirmative vote of a majority of shares present in person or represented by proxy at the
meeting and entitled to vote on such matter shall be the act of the stockholders and (ii) directors shall be elected by a plurality of the votes of the shares
present in person or represented by proxy at the meeting and entitled to vote on the election of directors.

 
2.6         Notice of Annual Meetings.  Notice of the date, time and place, if any, of each annual meeting of the stockholders shall be given, at least

ten (10) days but not more than sixty (60) days prior to the meeting, to each stockholder of record entitled to vote.  Such notice shall be given personally or by
mail or, to the extent and in the manner permitted by applicable law, by a form of electronic transmission consented to by the stockholder to whom the notice
is given.  Notices are deemed given as provided in Section 6.2(a) of these by-laws.  The Board of Directors may postpone any annual meeting of the
stockholders at its discretion, even after notice thereof has been given.  Notice need not be given to any stockholder who submits a written waiver of notice
signed by him or waives notice by electronic transmission, whether before or after the time of such meeting.  Attendance of a stockholder at a meeting of
stockholders shall constitute a waiver of notice of such meeting, except when the stockholder attends the meeting for the express purpose of objecting, at the
beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or convened.  Neither the business to be transacted at,
nor the purpose of, any regular or special meeting of the stockholders need be specified in any waiver of notice.

 
2.7         Stockholders’ List.  A complete list of the stockholders entitled to vote at any meeting of stockholders, arranged in alphabetical order and

showing the address of each
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stockholder, and the number of shares registered in the name of each stockholder, shall be prepared by the Secretary at least ten (10) days before every
meeting of stockholders.  Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, at least ten (10) days prior to
the meeting: (i) on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of
meeting, or (ii) during ordinary business hours, at the principal place of business of the Company.  If the meeting is to be held at a place, then the list shall be
produced and kept at the time and place of the meeting during the whole time thereof, and may be inspected by any stockholder who is present.  If the
meeting is to be held solely by means of remote communication, then the list shall also be open to the examination of any stockholder during the whole time
of the meeting on a reasonable accessible electronic network.

 
2.8         Special Meetings.  Special meetings of the stockholders for any purpose or purposes, unless otherwise provided by law, may be called only

by the Chairman of the Board of Directors, the President, or a majority of the Board of Directors.  Any such person or persons may postpone any special
meeting of the stockholders at its or their discretion, even after notice thereof has been mailed.

 
2.9         Notice of Special Meetings.  Notice of the date, time and place, if any, of each special meeting of the stockholders shall be given, at least

ten (10) days but not more than sixty (60) days prior to the meeting, to each stockholder of record entitled to vote.  Such notice shall be given personally or by
mail or, to the extent and in the manner permitted by applicable law, by a form of electronic transmission consented to by the stockholder to whom the notice
is given.  Notices are deemed given as provided in Section 6.2(a) of these by-laws.  No business may be transacted at such meeting except that referred to in
said notice, or in a supplemental notice given also in compliance with the provisions hereof, or such other business as may be germane or supplementary to
that stated in said notice or notices.  Notice need not be given to any stockholder who submits a written waiver of notice signed by him or waives notice by
electronic transmission, whether before or after the time of such meeting.  Attendance of a stockholder at a meeting of stockholders shall constitute a waiver
of notice of such meeting, except when the stockholder attends the meeting for the express purpose of objecting, at the beginning of the meeting, to the
transaction of any business because the meeting is not lawfully called or convened.  Neither the business to be transacted at, nor the purpose of, any regular or
special meeting of the stockholders need be specified in any waiver of notice.

 
2.10       Inspectors.  The Company shall, in advance of any meeting of stockholders, appoint one or more inspectors to act at the meeting and make

a written report thereof.  Such inspectors shall have the powers and duties set forth in Section 231 of the General Corporation Law as currently in effect or as
the same may hereafter be amended.  Each inspector, before discharging his or her duties, shall take and sign an oath faithfully to execute the duties of
inspector with strict impartiality and according to the best of such inspector’s ability.  At the meeting for which the inspector or inspectors are appointed, he or
they shall, in addition to the duties set forth in Section 231 of the General Corporation Law, open and close the polls, receive and take charge of the proxies
and ballots, and decide all questions touching on the qualifications of voters, the validity of proxies, and the acceptance and rejection of votes.  If any
inspector
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previously appointed shall fail to attend or refuse or be unable to act at a meeting of stockholders, the presiding officer shall appoint an inspector to act at the
meeting.

 
2.11       Stockholders’ Consent in Lieu of Meeting.  Unless otherwise provided in the Company’s Certificate of Incorporation, any action required

to be taken at any annual or special meeting of stockholders of the Company, or any action that may be taken at any annual or special meeting of such
stockholders, may be taken only at such a meeting, and not by written consent of stockholders.

 
2.12        Notice of Stockholder Business and Nominations.
 
(a)           Annual Meetings of Stockholders.  (1) Nominations of persons for election to the Board of Directors of the Company and the proposal of

other business to be considered by the stockholders may be made at an annual meeting of stockholders only (A) pursuant to the Company’s notice of meeting
(or any supplement thereto), (B) by or at the direction of the Board of Directors or any committee thereof or (C) by any stockholder of the Company who was
a stockholder of record of the Company at the time the notice provided for in this Section 2.12 is delivered to the Secretary of the Company, who is entitled to
vote at the meeting and who complies with the notice procedures set forth in this Section 2.12.

 
(2)           For any nominations or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (C) of

paragraph (a)(1) of this Section 2.12, the stockholder must have given timely notice thereof in writing to the Secretary of the Company and any such proposed
business (other than the nominations of persons for election to the Board of Directors) must constitute a proper matter for stockholder action.  To be timely, a
stockholder’s notice shall be delivered to the Secretary at the principal executive offices of the Company not later than the close of business on the ninetieth
(90 ) day, nor earlier than the close of business on the one hundred twentieth (120th) day, prior to the first anniversary of the preceding year’s annual meeting
(provided, however, that in the event that the date of the annual meeting is more than thirty (30) days before or more than seventy (70) days after such
anniversary date, notice by the stockholder must be so delivered not earlier than the close of business on the one hundred twentieth (120th) day prior to such
annual meeting and not later than the close of business on the later of the ninetieth (90 ) day prior to such annual meeting or the tenth (10 ) day following the
day on which public announcement of the date of such meeting is first made by the Company).  In no event shall the public announcement of an adjournment
or postponement of an annual meeting commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described above. 
Such stockholder’s notice shall set forth: (A) as to each person whom the stockholder proposes to nominate for election as a director (i) all information
relating to such person that is required to be disclosed in solicitations of proxies for election of directors in an election contest, or is otherwise required, in
each case pursuant to and in accordance with Regulation 14A under the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and (ii) such
person’s written consent to being named in the proxy statement as a nominee and to serving as a director if elected; (B) as to any other business that the
stockholder proposes to bring before the meeting, a brief description of the business desired to be brought before the meeting, the text of the proposal or
business (including the text of any resolutions proposed for consideration and in the event that such business includes a proposal to amend the
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by-laws of the Company, the language of the proposed amendment), the reasons for conducting such business at the meeting and any material interest in such
business of such stockholder and the beneficial owner, if any, on whose behalf the proposal is made; and (C) as to the stockholder giving the notice and the
beneficial owner, if any, on whose behalf the nomination or proposal is made (i) the name and address of such stockholder, as they appear on the Company’s
books, and of such beneficial owner, (ii) the class or series and number of shares of capital stock of the Company which are owned beneficially and of record
by such stockholder and such beneficial owner, (iii) a description of any agreement, arrangement or understanding with respect to the nomination or proposal
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between or among such stockholder and such beneficial owner, any of their respective affiliates or associates, and any others acting in concert with any of the
foregoing, (iv) a description of any agreement, arrangement or understanding (including any derivative or short positions, profit interests, options, warrants,
stock appreciation or similar rights, hedging transactions, and borrowed or loaned shares) that has been entered into as of the date of the stockholder’s notice
by, or on behalf of, such stockholder and such beneficial owners, the effect or intent of which is to mitigate loss to, manage risk or benefit of share price
changes for, or increase or decrease the voting power of, such stockholder or such beneficial owner, with respect to shares of stock of the Company, (v) a
representation that the stockholder is a holder of record of stock of the Company entitled to vote at such meeting and intends to appear in person or by proxy
at the meeting to propose such business or nomination, and (vi) a representation whether the stockholder or the beneficial owner, if any, intends or is part of a
group which intends (a) to deliver a proxy statement and/or form of proxy to holders of at least the percentage of the Company’s outstanding capital stock
required to approve or adopt the proposal or elect the nominee and/or (b) otherwise to solicit proxies from stockholders in support of such proposal or
nomination.  The foregoing notice requirements of this Section 2.12 shall be deemed satisfied by a stockholder with respect to business other than a
nomination if the stockholder has notified the Company of his, her or its intention to present a proposal at an annual meeting in compliance with applicable
rules and regulations promulgated under the Exchange Act and such stockholder’s proposal has been included in a proxy statement that has been prepared by
the Company to solicit proxies for such annual meeting.  The Company may require any proposed nominee to furnish such other information as it may
reasonably require to determine the eligibility of such proposed nominee to serve as a director of the Company.

 
(3)           Notwithstanding anything in the second sentence of paragraph (a)(2) of this Section 2.12 to the contrary, in the event that the

number of directors to be elected to the Board of Directors of the Company is increased effective at the annual meeting and there is no public announcement
by the Company naming the nominees for the additional directorships at least one hundred (100) days prior to the first anniversary of the preceding year’s
annual meeting, a stockholder’s notice required by this Section 2.12 shall also be considered timely, but only with respect to nominees for the additional
directorships, if it shall be delivered to the Secretary at the principal executive offices of the Company not later than the close of business on the tenth (10 )
day following the day on which such public announcement is first made by the Company.

 
(b)           Special Meetings of Stockholders.  Only such business shall be conducted at a special meeting of stockholders as shall have been brought

before the meeting pursuant to the
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Company’s notice of meeting.  Nominations of persons for election to the Board of Directors may be made at a special meeting of stockholders at which
directors are to be elected pursuant to the Company’s notice of meeting (1) by or at the direction of the Board of Directors or any committee thereof or
(2) provided that the Board of Directors has determined that directors shall be elected at such meeting, by any stockholder of the Company who is a
stockholder of record at the time the notice provided for in this Section 2.12 is delivered to the Secretary of the Company, who is entitled to vote at the
meeting and upon such election and who complies with the notice procedures set forth in this Section 2.12.  In the event the Company calls a special meeting
of stockholders for the purpose of electing one or more directors to the Board of Directors, any such stockholder entitled to vote in such election of directors
may nominate a person or persons (as the case may be) for election to such position(s) as specified in the Company’s notice of meeting, if the stockholder’s
notice required by paragraph (a)(2) of this Section 2.12 shall be delivered to the Secretary at the principal executive offices of the Company not earlier than
the close of business on the one hundred twentieth (120 ) day prior to such special meeting and not later than the close of business on the later of the ninetieth
(90 ) day prior to such special meeting or the tenth (10 ) day following the day on which public announcement is first made of the date of the special meeting
and of the nominees proposed by the Board of Directors to be elected at such meeting.  In no event shall the public announcement of an adjournment or
postponement of a special meeting commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described above.

 
(c)           General.  (1) Only such persons who are nominated in accordance with the procedures set forth in this Section 2.12 shall be eligible to be

elected at an annual or special meeting of stockholders of the Company to serve as directors and only such business shall be conducted at a meeting of
stockholders as shall have been brought before the meeting in accordance with the procedures set forth in this Section 2.12.  Except as otherwise provided by
law, the chairman of the meeting shall have the power and duty (A) to determine whether a nomination or any business proposed to be brought before the
meeting was made or proposed, as the case may be, in accordance with the procedures set forth in this Section 2.12 (including whether the stockholder or
beneficial owner, if any, on whose behalf the nomination or proposal is made solicited (or is part of a group which solicited) or did not so solicit, as the case
may be, proxies in support of such stockholder’s nominee or proposal in compliance with such stockholder’s representation as required by clause (a)(2)(C)
(v) of this Section 2.12) and (B) if any proposed nomination or business was not made or proposed in compliance with this Section 2.12, to declare that such
nomination shall be disregarded or that such proposed business shall not be transacted.  Notwithstanding the foregoing provisions of this Section 2.12, unless
otherwise required by law, if the stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders
of the Company to present a nomination or proposed business, such nomination shall be disregarded and such proposed business shall not be transacted,
notwithstanding that proxies in respect of such vote may have been received by the Company.  For purposes of this Section 2.12, to be considered a qualified
representative of the stockholder, a person must be a duly authorized officer, manager or partner of such stockholder or must be authorized by a writing
executed by such stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders
and such person must produce such writing or electronic transmission,
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or a reliable reproduction of the writing or electronic transmission, at the meeting of stockholders.

 
(2)           For purposes of this Section 2.12, “public announcement” shall include disclosure in a press release reported by the Dow Jones

News Service, Associated Press or other national news service or in a document publicly filed by the Company with the Securities and Exchange Commission
pursuant to Section 13, 14 or 15(d) of the Exchange Act.

 
(3)           Notwithstanding the foregoing provisions of this Section 2.12, a stockholder shall also comply with all applicable requirements of

the Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this Section 2.12; provided however, that any references in
these by-laws to the Exchange Act or the rules promulgated thereunder are not intended to and shall not limit any requirements applicable to nominations or
proposals as to any other business to be considered pursuant to this Section 2.12 (including paragraphs (a)(1)(C) and (b) hereof), and compliance with
paragraphs (a)(1)(C) and (b) of this Section 2.12 shall be the exclusive means for a stockholder to make nominations or submit other business (other than, as
provided in the penultimate sentence of (a)(2), matters brought properly under and in compliance with Rule 14a-8 of the Exchange Act, as may be amended
from time to time).    Nothing in this Section 2.12 shall be deemed to affect any rights (A) of stockholders to request inclusion of proposals in the Company’s
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proxy statement pursuant to applicable rules and regulations promulgated under the Exchange Act or (B) of the holders of any series of Preferred Stock to
elect directors pursuant to any applicable provisions of the Company’s Certificate of Incorporation.

 
2.13        Conduct of Meetings.  The date and time of the opening and the closing of the polls for each matter upon which the stockholders will vote

at a meeting shall be announced at the meeting by the person presiding over the meeting.  The Board of Directors may adopt by resolution such rules and
regulations for the conduct of the meeting of stockholders as it shall deem appropriate.  Except to the extent inconsistent with such rules and regulations as
adopted by the Board of Directors, the person presiding over any meeting of stockholders shall have the right and authority to convene and to adjourn the
meeting, to prescribe such rules, regulations and procedures and to do all such acts as, in the judgment of such presiding person, are appropriate for the proper
conduct of the meeting.  Such rules, regulations or procedures, whether adopted by the Board of Directors or prescribed by the presiding person of the
meeting, may include, without limitation, the following: (i) the establishment of an agenda or order of business for the meeting; (ii) rules and procedures for
maintaining order at the meeting and the safety of those present; (iii) limitations on attendance at or participation in the meeting to stockholders of record of
the Company, their duly authorized and constituted proxies or such other persons as the presiding person of the meeting shall determine; (iv) restrictions on
entry to the meeting after the time fixed for the commencement thereof; and (v) limitations on the time allotted to questions or comments by participants.  The
presiding person at any meeting of stockholders, in addition to making any other determinations that may be appropriate to the conduct of the meeting, shall,
if the facts warrant, determine and declare to the meeting that a matter or business was not properly brought before the meeting and if such presiding person
should so determine, such presiding person shall so declare to the meeting and any such matter
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or business not properly brought before the meeting shall not be transacted or considered.  Unless and to the extent determined by the Board of Directors or
the person presiding over the meeting, meetings of stockholders shall not be required to be held in accordance with the rules of parliamentary procedure.

 
Article III.  — Directors.

 
3.1         Number of Directors.

 
(a)           Except as otherwise provided by law, the Company’s Certificate of Incorporation, or these by-laws, the property and business of the

Company shall be managed by or under the direction of a board of directors.  Directors need not be stockholders, residents of Delaware, or citizens of the
United States.  The use of the phrase “whole board” herein refers to the total number of directors which the Company would have if there were no vacancies
or unfilled newly-created directorships.

 
(b)           The number of directors constituting the full Board of Directors shall be as determined from time to time by resolution adopted by the Board

of Directors.  Subject to the provisions of this Section 3.1(b), the Board of Directors shall be divided into three classes of directors, such classes to be as
nearly equal in number of directors as possible, having staggered three-year terms of office, the term of office of the directors of the first such class to expire
as of the first annual meeting of the Company’s stockholders following the date on which the Amended and Restated By-laws initially became effective, those
of the second class to expire as of the second annual meeting of the Company’s stockholders following such effective date, and those of the third class as of
the third annual meeting of the Company’s stockholders following such effective date, such that at each annual meeting of stockholders after such effective
date, nominees will stand for election to succeed those directors whose terms are to expire as of such meeting.  At each annual meeting of the Company’s
stockholders commencing with the annual meeting held in 2009, directors elected to succeed those directors whose terms then expire shall be elected at such
meeting to hold office for a term expiring at the second annual meeting of stockholders following the effectiveness of the Certificate of Amendment to the
Certificate of Incorporation.  Commencing with the second annual meeting of the Company’s stockholders following the effectiveness of the Certificate of
Amendment to the Certificate of Incorporation, the foregoing classification of the Board of Directors shall cease and each director shall be elected annually at
each annual meeting of the Company’s stockholders.  Members of the Board of Directors shall hold office until the annual meeting of stockholders at which
their respective successors are elected and qualified or until their earlier death, incapacity, resignation, or removal.

 
(c)           Except as the General Corporation Law or the Company’s Certificate of Incorporation may otherwise require, newly created directorships

resulting from any increase in the authorized number of directors or any vacancies in the Board of Directors resulting from death, incapacity, disqualification,
resignation, or removal from office or other cause may only be filled by the affirmative vote of a majority of the remaining directors then in office, although
less than a quorum, or by the sole remaining director.  Any director so chosen shall hold office
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until the next election of the class for which such director shall have been chosen and until such director’s successor shall be elected and qualified.  No
decrease in the number of directors shall shorten the term of any incumbent director.

 
3.2         Resignation.  Any director of the Company may resign at any time by giving notice in writing or by electronic transmission to the

Chairman of the Board, the President, or the Secretary of the Company.  Such resignation shall take effect at the time specified therein, at the time of receipt if
no time is specified therein and at the time of acceptance if the effectiveness of such resignation is conditioned upon its acceptance.  Unless otherwise
specified therein, the acceptance of such resignation shall not be necessary to make it effective.

 
3.3         Removal.  Except as may otherwise be provided by the General Corporation Law or the Company’s Certificate of Incorporation, any

director or the entire Board of Directors may be removed (i) prior to the second annual meeting of the Company’s stockholders following the effectiveness of
the Certificate of Amendment to the Certificate of Incorporation, only for cause and only by the vote of the holders of 66 2/3% of the shares of the Company’s
stock entitled to vote for the election of directors, and (ii) after the second annual meeting of the Company’s stockholders following the effectiveness of the
Certificate of Amendment to the Certificate of Incorporation, with or without cause but only by the vote of the holders of 66 2/3% of the shares of the
Company’s stock entitled to vote for the election of directors.

 
3.4         Place of Meetings and Books.  The Board of Directors may hold their meetings and keep the books of the Company outside the State of

Delaware, at such places as they may from time to time determine.
 
3.5         General Powers.  In addition to the powers and authority expressly conferred upon them by these by-laws, the board may exercise all such

powers of the Company and do all such lawful acts and things as are not by law or by the Company’s Certificate of Incorporation or by these by-laws directed



or required to be exercised or done by the stockholders.
 
3.6         Other Committees.  The Board of Directors may designate one or more committees, each committee to consist of one or more directors of

the Company.  Any such committee, to the extent provided in the resolution of the Board of Directors or in these by-laws, shall have and may exercise all the
powers and authority of the Board of Directors in the management of the business and affairs of the Company to the extent permitted by law, and may
authorize the seal of the Company to be affixed to all papers which may require it.  Such committee or committees shall have such name or names as may be
determined from time to time by resolution adopted by the Board of Directors.

 
3.7         Powers Denied to Committees.  Committees of the Board of Directors shall not, in any event, have the power or authority to: (i) approve

or adopt, or recommend to the stockholders, any action or matter (other than the election or removal of directors) expressly required by the General
Corporation Law to be submitted to stockholders for approval, or (ii) adopt, amend or repeal any by-law of the Company.
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3.8         Substitute Committee Member.  The Board of Directors may designate one or more directors as alternate members of any committee, who

may replace any absent or disqualified member at any meeting of the committee.  In the absence or disqualification of a member of a committee, the member
or members thereof present at any meeting and not disqualified from voting, whether or not such member or members constitute a quorum, may unanimously
appoint another member of the Board of Directors to act at the meeting in the place of such absent or disqualified member.  Any committee shall keep regular
minutes of its proceedings and report the same to the Board of Directors as may be required by the Board of Directors.

 
3.9         Compensation of Directors.  The Board of Directors shall have the power to fix the compensation of directors and members of committees

of the Board.  The directors may be paid their expenses, if any, of attendance at each meeting of the Board of Directors, may be paid a fixed sum for
attendance at each meeting of the Board of Directors or a stated salary as director and may receive stock options, grants and issuances of restricted stock
under the Company’s equity incentive plan(s).  No such payment shall preclude any director from serving the Company in any other capacity and receiving
compensation therefor.  Members of special or standing committees may be allowed like compensation for attending committee meetings.

 
3.10       Regular Meetings.  No notice shall be required for regular meetings of the Board of Directors for which the time and place (within or

without the State of Delaware) have been fixed by resolution of the Board of Directors.
 
3.11       Special Meetings.  Special meetings of the Board of Directors may be held at any time or place, within or without the State of Delaware,

whenever called by the Chairman of the Board, if any, the President, or the Secretary upon the written request of two or more directors.  Notice of a special
meeting of the Board of Directors shall be given by the person or persons calling the meeting at least forty-eight hours before the special meeting to each
director, personally or by telephone, facsimile, electronic mail or other electronic transmission to the extent and in the manner permitted by applicable law. 
Notice need not be given to any director who submits a written waiver of notice signed by him or waives notice by electronic transmission, whether before or
after the time of such meeting.  Attendance of any director at a meeting shall constitute a waiver of notice of such meeting, except when such director attends
a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or
convened. Neither the business to be transacted at, nor the purpose of, any special meeting of the directors need be specified in any waiver of notice.

 
3.12       Quorum.  At all meetings of the Board of Directors, a majority of the whole board shall be necessary and sufficient to constitute a quorum

for the transaction of business, and the act of a majority of the directors present at any meeting at which there is a quorum shall be the act of the Board of
Directors, except as may be otherwise specifically permitted or provided by law, or by the Company’s Certificate of Incorporation, or by these by-laws.  If at
any meeting of the board there shall be less than a quorum present, a majority of those present may adjourn the meeting from time to time until a quorum is
obtained, and no further notice thereof need be given other than by announcement at said meeting that shall be so adjourned.
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3.13       Telephonic Participation in Meetings.  Members of the Board of Directors, or any committee designated by the Board of Directors, may

participate in a meeting thereof by means of conference telephone or other communications equipment by means of which all persons participating in the
meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting.

 
3.14       Action by Consent.  Unless otherwise restricted by the Company’s Certificate of Incorporation or these by-laws, any action required or

permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members of the Board of
Directors or such committee, as the case may be, consent thereto in writing or by electronic transmission and the writing or writings or electronic
transmissions are filed with the minutes of proceedings of the Board of Directors or committee in accordance with applicable law.

 
Article IV.  — OFFICERS.

 
4.1         Selection; Statutory Officers.  The officers of the Company shall be chosen by the Board of Directors.  There shall be a President, a

Secretary, and a Treasurer, and there may be a Chairman of the Board of Directors, one or more Vice Presidents, one or more Assistant Secretaries, and one or
more Assistant Treasurers, as the Board of Directors may elect.  Any number of offices may be held by the same person, except that the offices of President
and Secretary shall not be held by the same person simultaneously.

 
4.2         Time of Election. The officers designated in Section 4.1 shall be chosen by the Board of Directors at its first meeting after each annual

meeting of stockholders.  None of said officers need be a director.
 
4.3         Additional Officers.  The board may appoint such other officers and agents as it shall deem necessary, who shall hold their offices for such

terms and shall exercise such powers and perform such duties as shall be determined from time to time by the board.
 
4.4         Terms of Office.  Each officer of the Company shall hold office until his successor is chosen and qualified, or until his earlier resignation

or removal.  Any officer elected or appointed by the Board of Directors may be removed at any time by the Board of Directors, but such removal shall be
without prejudice to the contractual rights of such officer.  Any officer may resign at any time upon written notice to the Company.

 



4.5         Compensation of Officers. The Board of Directors shall have power to fix the compensation of all officers of the Company. It may
authorize any officer, upon whom the power of appointing subordinate officers may have been conferred, to fix the compensation of such subordinate
officers.

 
4.6         Chairman of the Board.  The Chairman of the Board of Directors shall preside at all meetings of the stockholders and directors, and shall

have such other duties as may be assigned to him from time to time by the Board of Directors.
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4.7         President.  Unless the Board of Directors otherwise determines, the President shall be the chief executive officer and head of the

Company.  Unless there is a Chairman of the Board, the President shall preside at all meetings of directors and stockholders. Under the supervision of the
Board of Directors, the President shall have the general control and management of its business and affairs, subject, however, to the right of the Board of
Directors to confer any specific power, except such as may be by law exclusively conferred on the President, upon any other officer or officers of the
Company.  The President shall perform and do all acts and things incident to the position of President and such other duties as may be assigned to him from
time to time by the Board of Directors.

 
4.8         Vice-Presidents.  The Vice-Presidents shall perform such duties on behalf of the Company as may be respectively assigned to them from

time to time by the Board of Directors or by the President.  The Board of Directors may designate one of the Vice-Presidents as the Executive Vice-President,
and in the absence or inability of the President to act, such Executive Vice-President shall have and possess all of the powers and discharge all of the duties of
the President, subject to the control of the Board of Directors.

 
4.9         Treasurer.  The Treasurer shall have the care and custody of all the funds and securities of the Company that may come into his hands as

Treasurer, and the power and authority to endorse checks, drafts and other instruments for the payment of money for deposit or collection when necessary or
proper and to deposit the same to the credit of the Company in such bank or banks or depository as the Board of  Directors, or the officers or agents to whom
the Board of Directors may delegate such authority, may designate, and he may endorse all commercial documents requiring endorsements for or on behalf of
the Company.  He may sign all receipts and vouchers for the payments made to the Company.  He shall render an account of his transactions to the Board of
Directors as often as the board or the committee shall require the same.  He shall enter regularly in the books to be kept by him for that purpose full and
adequate account of all moneys received and paid by him on account of the Company.  He shall perform all acts incident to the position of Treasurer, subject
to the control of the Board of Directors.  He shall when requested, pursuant to vote of the Board of Directors, give a bond to the Company conditioned for the
faithful performance of his duties, the expense of which bond shall be borne by the Company.

 
4.10       Secretary.  The Secretary shall keep the minutes of all meetings of the Board of Directors and of the stockholders; he shall attend to the

giving and serving of all notices of the Company.  Except as otherwise ordered by the Board of Directors, he shall attest the seal of the Company upon all
contracts and instruments executed under such seal and shall affix the seal of the Company thereto and to all certificates of shares of capital stock of the
Company.  He shall have charge of the stock certificate book, transfer book and stock ledger, and such other books and papers as the Board of Directors may
direct.  He shall, in general, perform all the duties of Secretary, subject to the control of the Board of Directors.

 
4.11       Assistant Secretary.  The Board of Directors or any two of the officers of the Company acting jointly may appoint or remove one or more

Assistant Secretaries of the Company.  Any Assistant Secretary upon his appointment shall perform such duties of the
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Secretary, and also any and all such other duties as the Board of Directors or the President or the Executive Vice-President or the Treasurer or the Secretary
may designate.

 
4.12       Assistant Treasurer.  The Board of Directors or any two of the officers of the Company acting jointly may appoint or remove one or more

Assistant Treasurers of the Company.  Any Assistant Treasurer upon his appointment shall perform such of the duties of the Treasurer, and also any and all
such other duties as the Board of Directors or the President or the Executive Vice-President or the Treasurer or the Secretary may designate.

 
4.13       Subordinate Officers.  The Board of Directors may select such subordinate officers as it may deem desirable. Each such officer shall hold

office for such period, have such authority, and perform such duties as the Board of Directors may prescribe.  The Board of Directors may, from time to time,
authorize any officer to appoint and remove subordinate officers and to prescribe the powers and duties thereof.

 
Article V.  — Stock.

 
5.1         Stock.  The shares of the Company shall be represented by certificates, provided that the Board of Directors may provide by resolution or

resolutions that some or all of any or all classes or series of its stock shall be uncertificated shares.  Any such resolution shall not apply to shares represented
by a certificate until such certificate is surrendered to the Company.  Every holder of stock represented by certificates shall be entitled to have a certificate
signed by, or in the name of the Company by both of (i) either the Chairman or Vice-Chairman of the Board of Directors, or the President or a Vice-President,
and (ii) any one of the Treasurer or an Assistant Treasurer or the Secretary or an Assistant Secretary representing the number or shares registered in certificate
form and shall be sealed with the corporate seal of the Company.  The certificates of stock of the Company shall be numbered and shall be entered in the
books of the Company as they are issued.  Any or all the signatures on the certificate may be a facsimile.  In case any officer or officers, transfer agent or
registrar who shall have signed, or whose facsimile signature or signatures shall have been used on, any such certificate or certificates shall cease to be such
officer or officers, transfer agent or registrar of the Company, whether because of death, resignation or otherwise, before such certificate or certificates shall
have been issued, such certificate or certificates may nevertheless be issued by the Company with the same effect as though the person or persons who signed
such certificate or certificates or whose facsimile signature shall have been used thereon had not ceased to be such officer or officers, transfer agent or
registrar of the Company.

 
5.2         Fractional Share Interests.  The Company may, but shall not be required to, issue fractions of a share. If the Company does not issue

fractions of a share, it shall (i) arrange for the disposition of fractional interests by those entitled thereto, (ii) pay in cash the fair value of fractions of a share
as of the time when those entitled to receive such fractions are determined, or (iii) issue scrip or warrants in registered form (either represented by a certificate
or uncertificated) or in bearer form (represented by a certificate) that shall entitle the holder to receive a full share upon the surrender of such scrip or warrants



aggregating a full share. A certificate for a fractional share or an uncertificated fractional share shall, but scrip or warrants shall not unless otherwise provided
therein, entitle the holder to exercise voting rights, to receive
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dividends thereon, and to participate in any of the assets of the Company in the event of liquidation.  The Board of Directors may cause scrip or warrants to be
issued subject to the conditions that they shall become void if not exchanged for certificates representing full shares or uncertificated full shares before a
specified date, or subject to the conditions that the shares for which scrip or warrants are exchangeable may be sold by the Company and the proceeds thereof
distributed to the holders of scrip or warrants, or subject to any other conditions that the Board of Directors may impose.

 
5.3         Transfers of Stock.  Subject to any transfer restrictions then in force, the shares of stock of the Company shall be transferable only upon its

books by the holders thereof in person or by their duly authorized attorneys or legal representatives, and upon the surrender of the certificate or certificates for
such shares properly endorsed (or, with respect to uncertificated shares, by delivery of duly executed instructions or in any other manner permitted by
applicable law).  The Company shall be entitled to treat the holder of record of any share or shares of stock as the holder in fact thereof and accordingly shall
not be bound to recognize any equitable or other claim to or interest in such share on the part of any other person whether or not it shall have express or other
notice thereof save as expressly provided by the laws of Delaware.

 
5.4         Record Date.  For the purpose of determining the stockholders entitled to notice of or to vote at any meeting of stockholders or any

adjournment thereof, or entitled to receive payment of any dividend or other distribution or the allotment of any rights, or entitled to exercise any rights in
respect of any change, conversion, or exchange of stock or for the purpose of any other lawful action, the Board of Directors may fix, in advance, a record
date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date
shall not be more than sixty (60) days nor less than ten (10) days before the date of such meeting, nor more than sixty (60) days prior to any other action.  If
no such record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders
shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next
preceding the day on which the meeting is held; and the record date for determining stockholders for any other purpose shall be at the close of business on the
day on which the Board of Directors adopts the resolution relating thereto.  A determination of stockholders of record entitled to notice of or to vote at any
meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the
adjourned meeting.

 
5.5         Transfer Agent and Registrar.  The Board of Directors may appoint one or more transfer agents or transfer clerks and one or more

registrars and may require all certificates of stock to bear the signature or signatures of any of them.
 
5.6         Dividends.

 
(a)           Power to Declare. Dividends upon the capital stock of the Company, subject to the provisions of the Company’s Certificate of

Incorporation, if any, may be declared by the Board of Directors at any regular or special meeting, pursuant to law. Dividends may be paid in
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cash, in property, or in shares of the capital stock, subject to the provisions of the Company’s Certificate of Incorporation and the General Corporation Law.

 
(b)           Reserves.  Before payment of any dividend, there may be set aside out of any funds of the Company lawfully available for dividends such

sum or sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or for equalizing
dividends, or for repairing or maintaining any property of the Company, or for such other purpose as the directors shall think conducive to the interest of the
Company, and the directors may modify or abolish any such reserve in the manner in which it was created.

 
5.7         Lost, Stolen, or Destroyed Certificates.  No certificates for shares of stock of the Company (or uncertificated shares, as the case may be)

shall be issued in place of any certificate alleged to have been lost, stolen, or destroyed, except upon production of such evidence of the loss, theft, or
destruction and upon indemnification of the Company and its agents to such extent and in such manner as the Board of Directors may from time to time
prescribe.

 
5.8         Inspection of Books.  Any stockholder, in person or by attorney or other agent, shall, upon written demand under oath stating the purpose

thereof, have the right during the usual hours for business to inspect for any proper purpose the Company’s stock ledger, a list of its stockholders, and its other
books and records; and no stockholder shall have any right to inspect any account or book or document of the Company except as conferred by law.

 
Article VI.  — Miscellaneous Management Provisions.

 
6.1         Checks, Drafts, and Notes.  All checks, drafts, or orders for the payment of money, and all notes and acceptances of the Company shall be

signed by such officer or officers, or such agent or agents, as the Board of Directors may designate.
 
6.2         Notices.

 
(a)           Notices to directors may be given personally or by telephone, mail, facsimile, electronic mail or other electronic transmission to the extent

and in the manner permitted by applicable law.  Notices to stockholders may be given personally or by mail or, to the extent and in the manner permitted by
applicable law, by a form of electronic transmission consented to by the stockholder to whom the notice is given.  In accordance with Section 232 of the
General Corporation Law, notices are deemed given (i) if by mail, when deposited in the United States mail, postage prepaid, directed to the stockholder at
such stockholder’s address as it appears on the records of the Company, or, if a stockholder shall have filed with the Secretary of the Company a written
request that notices to such stockholder be mailed to some other address, then directed to such stockholder at such other address; (ii) if by facsimile, when
directed to a number at which the stockholder has consented to receive notice; (iii) if by electronic mail, when directed to an electronic mail address at which
the stockholder has consented to receive such notice; (iv) if by posting on an electronic network together with a separate notice to the stockholder of such
specific posting, upon the later to occur of (A) such posting and (B) the giving of such separate
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notice of such posting; and (v) if by any other form of electronic transmission, when directed to the stockholder in the manner consented to by the
stockholder.  Notice shall be deemed to have been given to all stockholders of record who share an address if notice is given in accordance with Section 233
of the General Corporation Law.  An affidavit of the Secretary, Assistant Secretary or any transfer agent of the Company that the notice has been given shall,
in the absence of fraud, be prima facie evidence of the facts stated therein.

 
(b)           Whenever any notice is required to be given under the provisions of any applicable law or of the Company’s Certificate of Incorporation or

of these by-laws, a written waiver of notice, signed by the person or persons entitled to said notice, or a waiver of notice by electronic transmission, whether
before or after the time stated therein or the meeting or action to which such notice relates, shall be deemed equivalent to notice.  Attendance of a person at a
meeting shall constitute a waiver of notice of such meeting except when the person attends a meeting for the express purpose of objecting, at the beginning of
the meeting, to the transaction of any business because the meeting is not lawfully called or convened.

 
6.3         Conflict of Interest.  No contract or transaction between the Company and one or more of its directors or officers, or between the

Company and any other corporation, partnership, association, or other organization in which one or more of its directors or officers are directors or officers, or
have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in the meeting of
the board or committee thereof that authorized the contract or transaction, or solely because any such director’s or officer’s votes are counted for such
purpose, if: (i) the material facts as to the director’s or officer’s relationship or interest and as to the contract or transaction are disclosed or are known to the
Board of Directors or the committee, and the Board of Directors or committee in good faith authorizes the contract or transaction by the affirmative vote of a
majority of the disinterested directors, even though the disinterested directors be less than a quorum; or (ii) the material facts as to the director’s or officer’s
relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders of the Company entitled to vote thereon, and the
contract or transaction as specifically approved in good faith by vote of such stockholders; or (iii) the contract or transaction is fair as to the Company as of
the time it is authorized, approved, or ratified, by the Board of Directors, a committee or the stockholders. Common or interested directors may be counted in
determining the presence of a quorum at a meeting of the Board of Directors or of a committee that authorizes the contract or transaction.

 
6.4         Voting of Securities Owned by the Company.  Subject always to the specific directions of the Board of Directors, (i) any shares or other

securities issued by any other entity and owned or controlled by the Company may be voted in person at any meeting of security holders of such other entity
by the President of the Company if he is present at such meeting, or in his absence by the Treasurer of the Company if he is present at such meeting, and
(ii) whenever, in the judgment of the President, it is desirable for the Company to execute a proxy or written consent in respect to any shares or other
securities issued by any other entity and owned by the Company, such proxy or consent shall be executed in the name of the Company by the President,
without the necessity of any authorization by the Board of Directors, affixation of corporate seal or countersignature or attestation by another officer, provided
that if the President is unable to execute such proxy or consent by reason of sickness, absence from the United States
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or other similar cause, the Treasurer may execute such proxy or consent. Any person or persons designated in the manner above stated as the proxy or proxies
of the Company shall have full right, power and authority to vote the shares or other securities issued by such other entity and owned by the Company the
same as such shares or other securities might be voted by the Company.

 
Article VII.  — INDEMNIFICATION.

 
7.1         Right to Indemnification.  Each person who was or is made a party or is threatened to be made a party to or is otherwise involved in any

action, suit or proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of being or having been a director or officer of
the Company or, while a director or officer of the Company, serving or having served at the request of the Company as a director, trustee, officer, employee or
agent of another corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee benefit plan (an
“Indemnitee”), shall be indemnified and held harmless by the Company to the fullest extent permitted by applicable law, as the same exists or may hereafter
be amended, against all expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts paid in
settlement) reasonably incurred or suffered by such Indemnitee in connection therewith and such indemnification shall continue as to an Indemnitee who has
ceased to be a director, trustee, officer, employee, or agent and shall inure to the benefit of the Indemnitee’s heirs, executors, and administrators; provided,
however, that, except as provided in Section 7.2 hereof with respect to Proceedings to enforce rights to indemnification or Advancement of Expenses, the
Company shall indemnify any such Indemnitee in connection with a Proceeding (or part thereof) initiated by such Indemnitee only if such Proceeding (or part
thereof) was authorized by the Board of Directors of the Company.  The right to indemnification conferred in this Article 7 shall be a contract right and shall
include the right to be paid by the Company the expenses (including attorneys’ fees) incurred in defending any such Proceeding in advance of its final
disposition (an “Advancement of Expenses”); provided, however, that, to the extent required by law, such Advancement of Expenses shall be made only upon
the Company’s receipt of an undertaking (an “Undertaking”), by or on behalf of such Indemnitee, to repay all amounts so advanced if it shall ultimately be
determined by final judicial decision from which there is no further right to appeal (a “Final Adjudication”) that such Indemnitee is not entitled to be
indemnified for such expenses under this Article 7 or otherwise.

 
7.2         Right of Indemnitee to Bring Suit. If a claim under Section 7.1 hereof is not paid in full by the Company within sixty days after a written

claim has been received by the Company, except in the case of a claim for an Advancement of Expenses, in which case the applicable period shall be twenty
days, the Indemnitee may at any time thereafter bring suit against the Company to recover the unpaid amount of the claim.  If successful in whole or in part in
any such suit, or in a suit brought by the Company to recover an Advancement of Expenses pursuant to the terms of an Undertaking, the Indemnitee shall be
entitled to be paid also the expense of prosecuting or defending such suit to the fullest extent permitted by applicable law.  In (i) any suit brought by the
Indemnitee to enforce a right to indemnification hereunder (but not in a suit brought by the Indemnitee to enforce a right to an Advancement of Expenses) it
shall be a defense that, and (ii) in any suit by the Company to recover an Advancement of Expenses
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pursuant to the terms of an Undertaking the Company shall be entitled to recover such expenses upon a Final Adjudication that, the Indemnitee has not met
the applicable standard of conduct set forth in Section 145 of the General Corporation Law. Neither the failure of the Company (including its Board of
Directors, independent legal counsel, or its stockholders) to have made a determination prior to the commencement of such suit that indemnification of the
Indemnitee is proper in the circumstances because the Indemnitee has met the applicable standard of conduct set forth in Section 145 of the General
Corporation Law, nor an actual determination by the Company (including its Board of Directors, independent legal counsel, or its stockholders) that the
Indemnitee has not met such applicable standard of conduct, shall create a presumption that the Indemnitee has not met the applicable standard of conduct or,
in the case of such a suit brought by the Indemnitee, be a defense to such suit.  In any suit brought by the Indemnitee to enforce a right to indemnification or
to an Advancement of Expenses hereunder, or by the Company to recover an Advancement of Expenses pursuant to the terms of an Undertaking, the burden
of proving that the Indemnitee is not entitled to be indemnified, or to such Advancement of Expenses, under this Article 7 or otherwise shall be on the
Company.

 
7.3         Non-Exclusivity of Rights.  The rights to indemnification and to the Advancement of Expenses conferred in this Article 7 shall not be

exclusive of any other right that any person may have or hereafter acquire under any law, the Company’s Certificate or Incorporation, these by-laws,
agreement, vote of stockholders or disinterested directors or otherwise.

 
7.4         Insurance.  The Company may maintain insurance, at its expense, to protect itself and any director, officer, employee or agent of the

Company or another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the Company would
have the power to indemnify such person against such expense, liability or loss under this Article 7 or under the General Corporation Law.

 
7.5         Indemnification of Employees and Agents of the Company.  The Company may, to the extent authorized from time to time by the Board

of Directors, grant rights to indemnification, and to the Advancement of Expenses, to any employee or agent of the Company to the fullest extent of the
provisions of this Article 7 with respect to the indemnification and Advancement of Expenses of directors and officers of the Company.

 
7.6         Amendment or Repeal.  Any repeal or modification of the foregoing provisions of this Article VII shall not adversely affect any right or

protection hereunder of any Indemnitee in respect of any act or omission occurring prior to the time of such repeal or modification.
 

Article VIII.  — AMENDMENTS.
 

8.1         AMENDMENTS.  Subject always to any limitations imposed by the Company’s Certificate of Incorporation, these By-Laws may be
altered, amended, or repealed, or new By-Laws may be adopted, only by (i) the affirmative vote of the holders of at least a majority of the outstanding voting
stock of the Company, provided, that the affirmative vote of the holders of at least 66 2/3% of the outstanding voting stock of the Company shall be required
for any such alteration, amendment, repeal, or adoption that would affect or be inconsistent with the
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provisions of Sections 2.11, 2.12, and this Section 8.1 (in each case, in addition to any separate class vote that may be required pursuant to the terms of any
then outstanding preferred stock of the Company), or (ii) by resolution of the Board of Directors duly adopted by not less than a majority of the directors then
constituting the full Board of Directors.
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Exhibit 3.2
 

CERTIFICATE OF AMENDMENT
OF THE

FOURTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

SONUS NETWORKS, INC.
 

Jeffrey M. Snider does hereby certify that:
 

1.             I am the duly elected and acting Senior Vice President, General Counsel and Secretary of Sonus Networks, Inc., a corporation organized
and existing under the General Corporation Law of the State of Delaware (the “Corporation”);
 

2.             ARTICLE V, Section (a) of the Fourth Amended and Restated Certificate of Incorporation of the Corporation (“Certificate of
Incorporation”) is hereby deleted in its entirety and amended to read as follows:
 

“        (a)   Subject to the provisions of this paragraph (a) below, the Board of Directors shall be divided into three classes of directors, such classes to
be as nearly equal in number of directors as possible, having staggered three-year terms of office, the term of office of the directors of the first such
class to expire as of the first annual meeting of the Corporation’s stockholders following the closing of the Corporation’s first public offering of
shares of Common Stock registered pursuant to the Securities Act of 1933, as amended, those of the second class to expire as of the second annual
meeting of the Corporation’s stockholders following such closing, and those of the third class as of the third annual meeting of the Corporation’s
stockholders following such closing, such that at each annual meeting of stockholders after such closing, nominees will stand for election to succeed
those directors whose terms are to expire as of such meeting. At each annual meeting of the Corporation’s stockholders commencing with the annual
meeting held in 2009, directors elected to succeed those directors whose terms then expire shall be elected at such meeting to hold office for a term
expiring at the second annual meeting of stockholders following the effectiveness of this Certificate of Amendment. Commencing with the second
annual meeting of the Corporation’s stockholders following the effectiveness of this Certificate of Amendment, the foregoing classification of the
Board of Directors shall cease and each director shall hold office until the next annual meeting of stockholders and until their respective successors
shall have been duly elected and qualified, subject, however, to prior death, resignation, retirement, disqualification or removal from office. Any
director serving as such pursuant to this paragraph (a) of Article V may be removed (i) prior to the second annual meeting of the Corporation’s
stockholders following the effectiveness of this Certificate of Amendment, only for cause and only by the vote of the holders of 66 /3% of the shares
of the Corporation’s stock entitled to vote for the election of directors, and (ii) after the second annual meeting of the Corporation’s stockholders
following the effectiveness of this Certificate of Amendment, with or without cause but only by the vote of the holders of 66 /3% of the shares of the
Corporation’s stock entitled to vote for the election of directors. The number

 

 
of directors constituting the full Board of Directors shall be such number as the Board of Directors from time to time may determine.”
 
3.             The Corporation’s Board of Directors has duly approved the foregoing Certificate of Amendment of the Certificate of Incorporation.

 
4.             The foregoing Certificate of Amendment of the Certificate of Incorporation of the Corporation has been duly approved by the required

vote of the stock of the Corporation in accordance with Sections 242 of the General Corporation Law of Delaware.
 

IN WITNESS WHEREOF, this Certificate of Amendment of Certificate of Incorporation has been executed by its duly authorized officer
this 22 day of June 2009.
 
 
 

 

SONUS NETWORKS, INC.
   
   
 

 

By /s/ Jeffrey M. Snider
 

 

 

Jeffrey M. Snider
 

 

 

Senior Vice President, General Counsel and Secretary
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Exhibit 3.3
 

SONUS NETWORKS, INC.
 

FOURTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION (AS AMENDED THROUGH JUNE 19, 2009)
 

TABLE OF CONTENTS
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*                                         Text of Certificate of Incorporation as set forth in the Fourth Amended and Restated Certificate of Incorporation filed with the Secretary of State of
the State of Delaware on May 30, 2000.  Article IV was subsequently amended on May 30, 2001, to change the authorized number of shares of
common stock from 300,000,000 to 600,000,000 and make a corresponding increase in the total number of shares of capital stock from 305,000,000
to 605,000,000. Article V was subsequently amended on June 19, 2009 to declassify the Board of Directors effective as of the 2011 annual meeting
of stockholders.

 

 
ARTICLE I

NAME
 

The name of the corporation (the “CORPORATION”) is Sonus Networks, Inc.
 

ARTICLE II
REGISTERED AGENT

 
The address of the Corporation’s registered office in the State of Delaware is 1013 Centre Road in the City of Wilmington, County of New Castle;

and the name of its registered agent is Corporation Service Company.
 

ARTICLE III
PURPOSE

 
The nature of the business or purposes to be conducted or promoted by the Corporation is as follows:
 

To engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of the State of Delaware.
 

ARTICLE IV
CAPITAL STOCK

 
The total number of shares of all classes of stock which the Corporation shall have authority to issue is 605,000,000 shares, consisting solely of:
 
600,000,000

 

shares of common stock, par value $0.001 per share (“COMMON STOCK”); and
   
5,000,000

 

shares of preferred stock, par value $0.01 per share (“PREFERRED STOCK”).
 
The following is a statement of the powers, designations, preferences, privileges, and relative rights in respect of each class of capital stock of the

Corporation.
 
A.                                   COMMON STOCK.
 

1.                                       GENERAL.  The voting, dividend and liquidation rights of the holders of Common Stock are subject to and qualified by the rights
of the holders of Preferred Stock.

 



2.                                       VOTING.  The holders of Common Stock are entitled to one vote for each share held at all meetings of stockholders.  There shall
be no cumulative voting.

 
3.                                       DIVIDENDS.  Dividends may be declared and paid on the Common Stock from funds lawfully available therefor if, as and when

determined by the Board of Directors and subject to any preferential dividend rights of any then outstanding shares of Preferred Stock.
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4.                                       LIQUIDATION.  Upon the dissolution or liquidation of the Corporation, whether voluntary or involuntary, holders of Common

Stock will be entitled to receive all assets of the Corporation available for distribution to its stockholders, subject to any preferential rights of any then
outstanding shares of Preferred Stock.

 
B.                                     PREFERRED STOCK.
 
Shares of Preferred Stock may be issued from time to time in one or more series, each of such series to have such powers, designations, preferences,

and relative, participating, optional, or other special rights, if any, and such qualifications and restrictions, if any, of such preferences and rights, as are stated
or expressed in the resolution or resolutions of the Board of Directors providing for such series of Preferred Stock.  Different series of Preferred Stock shall
not be construed to constitute different classes of shares for the purposes of voting by classes unless expressly so provided in such resolution or resolutions.

 
Authority is hereby granted to the Board of Directors from time to time to issue the Preferred Stock in one or more series, and in connection with the

creation of any such series, by resolution or resolutions to determine and fix the powers, designations, preferences, and relative, participating, optional, or
other special rights, if any, and the qualifications and restrictions, if any, of such preferences and rights, including without limitation dividend rights,
conversion rights, voting rights (if any), redemption privileges, and liquidation preferences, of such series of Preferred Stock (which need not be uniform
among series), all to the fullest extent now or hereafter permitted by the General Corporation Law of Delaware.  Without limiting the generality of the
foregoing, the resolution or resolutions providing for the creation or issuance of any series of Preferred Stock may provide that such series shall be superior
to, rank equally with, or be junior to the Preferred Stock of any other series, all to the fullest extent permitted by law.  No resolution, vote, or consent of the
holders of the capital stock of the Corporation shall be required in connection with the creation or issuance of any shares of any series of Preferred Stock
authorized by and complying with the conditions of this Amended and Restated Certificate of Incorporation, the right to any such resolution, vote, or consent
being expressly waived by all present and future holders of the capital stock of the Corporation.

 
Any resolution or resolutions adopted by the Board of Directors pursuant to the authority vested in them by this Article IV shall be set forth in a

certificate of designation along with the number of shares of stock of such series as to which the resolution or resolutions shall apply and such certificate shall
be executed, acknowledged, filed, recorded, and shall become effective, in accordance with Section 103 of the General Corporation Law of the State of
Delaware.  Unless otherwise provided in any such resolution or resolutions, the number of shares of stock of any such series to which such resolution or
resolutions apply may be increased (but not above the total number of authorized shares of the class) or decreased (but not below the number of shares thereof
then outstanding) by a certificate likewise executed, acknowledged, filed and recorded, setting forth a statement that a specified increase or decrease therein
has been authorized and directed by a resolution or resolutions likewise adopted by the Board of Directors.  In case the number of such shares shall be
decreased, the number of shares so specified in the certificate shall resume the status which they had prior to the adoption of the first resolution or
resolutions.  When no shares of any such class or series are outstanding, either because none were issued or because none remain outstanding, a certificate
setting forth a resolution or resolutions adopted by
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the Board of Directors that none of the authorized shares of such class or series are outstanding, and that none will be issued subject to the certificate of
designations previously filed with respect to such class or series, may be executed, acknowledged, filed and recorded in the same manner as previously
described and it shall have the effect of eliminating from this Amended and Restated Certificate of Incorporation all matters set forth in the certificate of
designations with respect to such class or series of stock.  If no shares of any such class or series established by a resolution or resolutions adopted by the
Board of Directors have been issued, the voting powers, designations, preferences and relative, participating, optional or other rights, if any, with the
qualifications, limitations or restrictions thereof, may be amended by a resolution or resolutions adopted by the Board of Directors.  In the event of any such
amendment, a certificate which (i) states that no shares of such class or series have been issued, (ii) sets forth the copy of the amending resolution or
resolutions and (iii) if the designation of such class or series is being changed, indicates the original designation and the new designation, shall be executed,
acknowledged, filed, recorded, and shall become effective, in accordance with Section 103 of the General Corporation Law of the State of Delaware.

 
ARTICLE V

BOARD OF DIRECTORS
 

The following provisions are inserted for the management of the business and for the conduct of the affairs of the Corporation and for defining and
regulating the powers of the Corporation and its directors and stockholders and are in furtherance and not in limitation of the powers conferred upon the
Corporation by statute:

 
(a)                                  Subject to the provisions of this paragraph (a) below, the Board of Directors shall be divided into three classes of

directors, such classes to be as nearly equal in number of directors as possible, having staggered three-year terms of office, the term of office of the
directors of the first such class to expire as of the first annual meeting of the Corporation’s stockholders following the closing of the Corporation’s
first public offering of shares of Common Stock registered pursuant to the Securities Act of 1933, as amended, those of the second class to expire as
of the second annual meeting of the Corporation’s stockholders following such closing, and those of the third class as of the third annual meeting of
the Corporation’s stockholders following such closing, such that at each annual meeting of stockholders after such closing, nominees will stand for
election to succeed those directors whose terms are to expire as of such meeting.  At each annual meeting of the Corporation’s stockholders
commencing with the annual meeting held in 2009, directors elected to succeed those directors whose terms then expire shall be elected at such
meeting to hold office for a term expiring at the second annual meeting of stockholders following the effectiveness of this Certificate of
Amendment.  Commencing with the second annual meeting of the Corporation’s stockholders following the effectiveness of this Certificate of
Amendment, the foregoing classification of the Board of Directors shall cease and each director shall hold office until the next annual meeting of
stockholders and until their respective successors shall have been duly elected and qualified, subject, however, to prior death, resignation, retirement,



disqualification or removal from office.  Any director serving as such pursuant to this paragraph (a) of Article V may be removed (i) prior to the
second annual meeting of the Corporation’s stockholders following the effectiveness of this Certificate of Amendment, only for cause
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and only by the vote of the holders of 66 2/3% of the shares of the Corporation’s stock entitled to vote for the election of directors, and (ii) after the
second annual meeting of the Corporation’s stockholders following the effectiveness of this Certificate of Amendment, with or without cause but
only by the vote of the holders of 66 2/3% of the shares of the Corporation’s stock entitled to vote for the election of directors.  The number of
directors constituting the full Board of Directors shall be such number as the Board of Directors from time to time may determine.

 
(b)                                 The Board of Directors shall have the power and authority:  (i) to adopt, amend or repeal By-Laws of the Corporation,

subject only to such limitations, if any, as may be from time to time imposed by other provisions of this Certificate, by law, or by the By-Laws; and
(ii) to the full extent permitted or not prohibited by law, and without the consent of or other action by the stockholders, to authorize or create
mortgage, pledges or other liens or encumbrances upon any or all of the assets, real, personal or mixed, and franchises of the Corporation, including
after-acquired property, and to exercise all of the powers of the Corporation in connection therewith.

 
ARTICLE VI

LIMITATION OF LIABILITY
 

No director of the Corporation shall be personally liable to the Corporation or to any of its stockholders for monetary damages for breach of
fiduciary duty as a director, notwithstanding any provision of law imposing such liability; PROVIDED, HOWEVER, that to the extent required from time to
time by applicable law, this Article VI shall not eliminate or limit the liability of a director, to the extent such liability is provided by applicable law, (i) for
any breach of the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law, (iii) under Section 174 of Title 8 of the Delaware Code, or (iv) for any transactions from which the director derived
an improper personal benefit.  No amendment to or repeal of this Article VI shall apply to or have any effect on the liability or alleged liability of any director
for or with respect to any acts or omissions of such director occurring prior to the effective date of such amendment or repeal.

 
ARTICLE VII

INDEMNIFICATION
 

The Corporation shall, to the fullest extent permitted by Section 145 of the General Corporation Law of Delaware, as amended from time to time,
indemnify each person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether
civil, criminal, administrative or investigative, by reason of the fact that he is or was, or has agreed to become, a director or officer of the Corporation, or is or
was serving, or has agreed to serve, at the request of the Corporation, as a director, officer or trustee of, or in a similar capacity with, another corporation,
partnership, joint venture, trust or other enterprise (including any employee benefit plan), or by reason of any action alleged to have been taken or omitted in
such capacity, against all expenses (including attorneys’ fees), judgements, fines and amounts paid in settlement actually and reasonably incurred by him or
on his behalf in connection with such action, suit or proceeding and any appeal therefrom.
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Indemnification may include payment by the Corporation of expenses in defending an action or proceeding in advance of the final disposition of

such action or proceeding upon receipt of an undertaking by the person indemnified to repay such payment if it is ultimately determined that such person is
not entitled to indemnification under this Article VII, which undertaking may be accepted without reference to the financial ability of such person to make
such repayment.

 
The Corporation shall not indemnify any such person seeking indemnification in connection with a proceeding (or part thereof) initiated by such

person unless the initiation thereof was approved by the Board of Directors.
 
The indemnification rights provided in this Article VII (i) shall not be deemed exclusive of any other rights to which those indemnified may be

entitled under any law, agreement or vote of stockholders or disinterested directors or otherwise, and (ii) shall inure to the benefit of the heirs, executors and
administrators of such persons.  The Corporation may, to the extent authorized from time to time by its Board of Directors, grant indemnification rights to
other employees or agents of the Corporation or other persons serving the Corporation and such rights may be equivalent to, or greater or less than, those set
forth in this Article VII.

 
ARTICLE VIII

COMPROMISES AND ARRANGEMENTS
 

Whenever a compromise or arrangement is proposed between the Corporation and its creditors or any class of them and/or between the Corporation
and its stockholders or any Class of them, any court of equitable jurisdiction within the State of Delaware may, on the application in a summary way of the
Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers appointed for the Corporation under the provisions of
Section 391 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of any receiver or receivers appointed for the Corporation under
the provisions of Section 279 of Title 8 of the Delaware Code, order a meeting of the creditors or class of creditors, and/or of the stockholders or class of
stockholders of the Corporation, as the case may be, to be summoned in such a manner as the said court directs.  If a majority of the number representing
three-fourths (3/4ths) in value of the creditors or class of creditors, and/or of the stockholders or class of stockholders of the Corporation, as the case may be,
agree to any compromise or arrangement and to any reorganization of the Corporation as a consequence of such compromise or arrangement, the compromise
or arrangement and the said reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all creditors or class of
creditors, and/or stockholders or class of stockholders of the Corporation, as the case may be, and also on the Corporation.

 
ARTICLE IX

CERTAIN TRANSACTIONS
 



The Board of Directors, when considering a tender offer or merger or acquisition proposal, may take into account factors in addition to potential
economic benefits to stockholders, including without limitation (i) comparison of the proposed consideration to be received by stockholders in relation to the
then current market price of the Corporation’s capital stock, the estimated current value of the Corporation in a freely negotiated transaction, and the
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estimated future value of the Corporation as an independent entity, (ii) the impact of such a transaction on the employees, suppliers, and customers of the
Corporation and its effect on the communities in which the Corporation operates, and (iii) the impact of such a transaction on the unique corporate culture and
atmosphere of the Corporation.

 
ARTICLE X

STOCKHOLDER ACTION
 

Any action required or permitted to be taken by the stockholders of the Corporation may be taken only at a duly called annual or special meeting of
the stockholders, and not by written consent in lieu of such a meeting, and special meetings of stockholders may be called only by the Chairman of the Board
of Directors, the President, or a majority of the Board of Directors.

 
ARTICLE XI

AMENDMENTS
 

The affirmative vote of the holders of at least 66 2/3% of the outstanding voting stock of the Corporation (in addition to any separate class vote that
may in the future be required pursuant to the terms of any outstanding Preferred Stock) shall be required to amend or repeal the provisions of Articles IV (to
the extent it relates to the authority of the Board of Directors to issue shares of Preferred Stock in one or more series, the terms of which may be determined
by the Board of Directors), V, VII, IX, X, or XI of this Certificate of Incorporation* or to reduce the numbers of authorized shares of Common Stock or
Preferred Stock.

 
* * *

 

*                                         Text of Certificate of Incorporation as set forth in the Fourth Amended and Restated Certificate of Incorporation filed with the Secretary of State of
the State of Delaware on May 30, 2000.  Article IV was subsequently amended on May 30, 2001, to change the authorized number of shares of
common stock from 300,000,000 to 600,000,000 and make a corresponding increase in the total number of shares of capital stock from 305,000,000
to 605,000,000. Article V was subsequently amended on June 19, 2009 to declassify the Board of Directors effective as of the 2011 annual meeting
of stockholders.
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Exhibit 10.1
 

SONUS NETWORKS, INC.
 

2007 STOCK INCENTIVE PLAN, AS AMENDED
 

1.                                       Purpose.
 

The purpose of this 2007 Stock Incentive Plan (the “Plan”) of Sonus Networks, Inc., a Delaware corporation (the “Company”), is to advance the
interests of the Company’s stockholders by enhancing the Company’s ability to attract, retain and motivate persons who are expected to make important
contributions to the Company and by providing such persons with equity ownership opportunities and performance-based incentives that are intended to align
their interests with those of the Company’s stockholders. Except where the context otherwise requires, the term “Company” shall include any of the
Company’s present or future parent or subsidiary corporations as defined in Sections 424(e) or (f) of the Internal Revenue Code of 1986, as amended, and any
regulations promulgated thereunder (the “Code”) and any other business venture (including, without limitation, joint venture or limited liability company) in
which the Company has a controlling interest, as determined by the Board of Directors of the Company (the “Board”).

 
2.                                       Eligibility.
 

All of the Company’s employees, officers, directors, consultants and advisors are eligible to receive options, stock appreciation rights (“SARs”),
restricted stock, restricted stock units and other stock-based awards (each, an “Award”) under the Plan. Each person who receives an Award under the Plan is
deemed a “Participant”.

 
3.                                       Administration and Delegation.
 

(a)                                  Administration by Board of Directors.  The Plan will be administered by the Board. The Board shall have authority to grant Awards and to
adopt, amend and repeal such administrative rules, guidelines and practices relating to the Plan as it shall deem advisable. The Board may construe and
interpret the terms of the Plan and any Award agreements entered into under the Plan. The Board may correct any defect, supply any omission or reconcile
any inconsistency in the Plan or any Award in the manner and to the extent it shall deem expedient to carry the Plan into effect and it shall be the sole and
final judge of such expediency. All decisions by the Board shall be made in the Board’s sole discretion and shall be final and binding on all persons having or
claiming any interest in the Plan or in any Award. No director or person acting pursuant to the authority delegated by the Board shall be liable for any action
or determination relating to or under the Plan made in good faith.

 
(b)                                 Appointment of Committees.  To the extent permitted by applicable law, the Board may delegate any or all of its powers under the Plan to

one or more committees or subcommittees of the Board (a “Committee”). All references in the Plan to the “Board” shall
 

 
mean the Board or a Committee of the Board or the officers referred to in Section 3(c) to the extent that the Board’s powers or authority under the Plan have
been delegated to such Committee or officers.

 
(c)                                  Delegation to Officers.  To the extent permitted by applicable law, the Board may delegate to one or more officers of the Company the

power to grant Awards (subject to any limitations under the Plan) to employees or officers of the Company or any of its present or future subsidiary
corporations and to exercise such other powers under the Plan as the Board may determine, provided that the Board shall fix the terms of the Awards to be
granted by such officers (including the exercise price of such Awards, which may include a formula by which the exercise price will be determined) and the
maximum number of shares subject to Awards that the officers may grant; provided further, however, that no officer shall be authorized to grant Awards to
any “executive officer” of the Company (as defined by Rule 3b-7 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”)) or to any
“officer” of the Company (as defined by Rule 16a-1 under the Exchange Act).

 
4.                                       Stock Available for Awards.
 

(a)                                  Number of Shares.  Subject to adjustment under Section 9, the aggregate number of shares of common stock, $0.001 par value per share, of
the Company (the “Common Stock”) reserved for Awards under the Plan is 9,500,000 plus the number of shares of Common Stock subject to stock options
granted under the Company’s Amended and Restated 1997 Stock Incentive Plan that are surrendered to the Company for cancellation on or before
[January 31, 2010] in exchange for Awards under this Plan pursuant to an exchange offer approved by the Company’s stockholders. Shares issued under the
Plan may consist in whole or in part of authorized but unissued shares or treasury shares.

 
(b)                                 Share Count.  Shares issued pursuant to Awards of Restricted Stock or Restricted Stock Units or Other Stock Unit Awards will count

against the shares of Common Stock available for issuance under the Plan as one and one-half (1.5) shares for every one (1) share issued in connection with
the Award. Shares issued pursuant to the exercise of Options will count against the shares available for issuance under the Plan as one (1) share for every one
(1) share to which such exercise relates. The total number of shares subject to SARs that are settled in shares shall be counted in full against the number of
shares available for issuance under the Plan, regardless of the number of shares actually issued upon settlement of the SARs. If Awards are settled in cash, the
shares that would have been delivered had there been no cash settlement shall not be counted against the shares available for issuance under the Plan. If any
Award expires or is terminated, surrendered or canceled without having been fully exercised, is forfeited in whole or in part (including as the result of shares
of Common Stock subject to such Award being repurchased by the Company at the original issuance price pursuant to a contractual repurchase right), then the
shares of Common Stock covered by such Award shall again become available for the grant of Awards under the Plan; provided that any one (1) share issued
as Restricted Stock or subject to a Restricted Stock Unit Award or Other Stock Unit Award that is forfeited or terminated shall be credited as one and one-half
(1.5) shares when determining the number of shares that shall again become available for Awards under the Plan. Shares that are exchanged by a Participant
or withheld by the Company as full or partial payment in connection with any Award under the Plan, as well as any shares exchanged by a Participant or
withheld by

 

 
the Company to satisfy the tax withholding obligations related to any Award, shall not be available for subsequent Awards under the Plan. In the case of
Incentive Stock Options (as hereinafter defined), the foregoing provisions shall be subject to any limitations under the Code.



 
(c)                                  Sub-limits.  Subject to adjustment under Section 9, the following sub-limits on the number of shares subject to Awards shall apply:
 

(1)                                  Section 162(m) Per-Participant Limit.  The maximum number of shares of Common Stock with respect to which Awards may be
granted to any Participant under the Plan shall be 2,000,000 per calendar year. For purposes of the foregoing limit, the combination of an Option in tandem
with a SAR (as each is hereafter defined) shall be treated as a single Award. The per-Participant limit described in this Section 4(b)(1) shall be construed and
applied consistently with Section 162(m) of the Code or any successor provision thereto, and the regulations thereunder (“Section 162(m)”).

 
(2)                                  Limit on Awards to Directors.  The maximum number of shares with respect to which Awards may be granted to any director who

is not an employee of the Company at the time of grant shall be 100,000 per calendar year.
 

(d)                                 Substitute Awards.  In connection with a merger or consolidation of an entity with the Company or the acquisition by the Company of
property or stock of an entity, the Board may grant Awards in substitution for any options or other stock or stock-based awards granted by such entity or an
affiliate thereof. Substitute Awards may be granted on such terms as the Board deems appropriate in the circumstances, notwithstanding any limitations on
Awards contained in the Plan. Substitute Awards shall not count against the overall share limit set forth in Section 4(a) or any sublimits contained in the Plan,
except as may be required by reason of Section 422 and related provisions of the Code.

 
5.                                       Stock Options.
 

(a)                                  General.  The Board may grant options to purchase Common Stock (each, an “Option”) and determine the number of shares of Common
Stock to be covered by each Option, the exercise price of each Option and the conditions and limitations applicable to the exercise of each Option, including
conditions relating to applicable federal or state securities laws, as it considers necessary or advisable. An Option that is not an Incentive Stock Option (as
hereinafter defined) shall be designated a “Nonstatutory Stock Option.”

 
(b)                                 Incentive Stock Options.  An Option that the Board intends to be an “incentive stock option” as defined in Section 422 of the Code (an

“Incentive Stock Option”) shall only be granted to employees of Sonus Networks, Inc., any of Sonus Networks, Inc.’s present or future parent or subsidiary
corporations as defined in Sections 424(e) or (f) of the Code, and any other entities the employees of which are eligible to receive Incentive Stock Options
under the Code, and shall be subject to and shall be construed consistently with the requirements of Section 422 of the Code. The Company shall have no
liability to a Participant, or any other party, if an Option (or any part thereof) that is intended to be an Incentive Stock Option is not an Incentive Stock Option
or for any action taken by the Board, including without limitation the conversion of an Incentive Stock Option to a Nonstatutory Stock Option.
 

 
(c)                                  Exercise Price.  The Board shall establish the exercise price of each Option and specify such exercise price in the applicable option

agreement. The exercise price shall be not less than 100% of the Fair Market Value (as defined below) on the date the Option is granted; provided that if the
Board approves the grant of an Option with an exercise price to be determined on a future date, the exercise price shall be not less than 100% of the Fair
Market Value on such future date.

 
(d)                                 Duration of Options.  Each Option shall be exercisable at such times and subject to such terms and conditions as the Board may specify in

the applicable option agreement, provided, however, that no Option will be granted for a term in excess of 10 years.
 
(e)                                  Exercise of Option.  Options may be exercised by delivery to the Company of a written notice of exercise signed by the proper person or by

any other form of notice (including electronic notice) approved by the Board, together with payment in full as specified in Section 5(f) for the number of
shares for which the Option is exercised. Shares of Common Stock subject to the Option will be delivered by the Company as soon as practicable following
exercise.

 
(f)                                    Payment Upon Exercise.  Common Stock purchased upon the exercise of an Option granted under the Plan shall be paid for as follows:
 

(1)                                  in cash or by check, payable to the order of the Company;
 
(2)                                  except as may otherwise be provided in the applicable option agreement, by (i) delivery of an irrevocable and unconditional

undertaking by a creditworthy broker to deliver promptly to the Company sufficient funds to pay the exercise price and any required tax withholding or
(ii) delivery by the Participant to the Company of a copy of irrevocable and unconditional instructions to a creditworthy broker to deliver promptly to the
Company cash or a check sufficient to pay the exercise price and any required tax withholding;

 
(3)                                  to the extent provided for in the applicable option agreement or approved by the Board, in its sole discretion, by delivery (either by

actual delivery or attestation) of shares of Common Stock owned by the Participant valued at their fair market value as determined by (or in a manner
approved by) the Board (“Fair Market Value”), provided (i) such method of payment is then permitted under applicable law, (ii) such Common Stock, if
acquired directly from the Company, was owned by the Participant for such minimum period of time, if any, as may be established by the Board in its
discretion and (iii) such Common Stock is not subject to any repurchase, forfeiture, unfulfilled vesting or other similar requirements;

 
(4)                                  to the extent permitted by applicable law and provided for in the applicable option agreement or approved by the Board, in its sole

discretion, by (i) delivery of a promissory note of the Participant to the Company on terms determined by the Board or (ii) payment of such other lawful
consideration as the Board may determine; or
 

(5)                                  by any combination of the above permitted forms of payment.
 

(g)                                 Fair Market Value.  Fair Market Value of a share of Common Stock for purposes of the Plan will be determined as follows:
 

 
(1)                                  if the Common Stock trades on a national securities exchange, the closing sale price (for the primary trading session) on the date

of grant; or
 



(2)                                  if the Common Stock does not trade on any such exchange, the average of the closing bid and asked prices as reported by the
National Association of Securities Dealers, Inc. Automated Quotation System (“Nasdaq”) for the date of grant; or

 
(3)                                  if no such closing sale price information is available, the average of bids and asked prices that Nasdaq reports for the date of grant;

or
 
(4)                                  if there are no such closing bid and asked prices, the average of the bid and asked prices as reported by any other commercial

service for the date of grant.
 

For any date that is not a trading day, the Fair Market Value of a share of Common Stock for such date will be determined by using the closing sale
price or average of the bid and asked prices, as appropriate, for the immediately following trading day and with the timing in the formulas above adjusted
accordingly. The Board can substitute a particular time of day or other measure of “closing sale price” or “bid and asked prices” if appropriate because of
exchange or market procedures or can, in its sole discretion, use weighted averages either on a daily basis or such longer period as complies with Code
Section 409A.

 
(h)                                 Limitation on Repricing.  Unless such action is approved by the Company’s stockholders: (1) no outstanding Option granted under the Plan

may be amended to provide an exercise price per share that is lower than the then-current exercise price per share of such outstanding Option (other than
adjustments pursuant to Section 9) and (2) the Board may not cancel any outstanding option (whether or not granted under the Plan) and grant in substitution
therefore new Awards under the Plan covering the same or a different number of share of Common Stock and having an exercise price per share lower than
the then-current exercise price per share of the cancelled option.

 
6.                                       Stock Appreciation Rights.
 

(a)                                  General.  The Board may grant Awards consisting of a SAR entitling the holder, upon exercise, to receive an amount in Common Stock or
cash or a combination thereof (such form to be determined by the Board) determined in whole or in part by reference to appreciation, from and after the date
of grant, in the Fair Market Value of a share of Common Stock over the exercise price established pursuant to Section 6(c). The date as of which such
appreciation or other measure is determined shall be the exercise date.

 
(b)                                 Grants.  SARs may be granted in tandem with, or independently of, Options granted under the Plan.

 
(1)                                  Tandem Awards.  When SARs are expressly granted in tandem with Options, (i) the SAR will be exercisable only at such time or

times, and to the extent, that the related Option is exercisable (except to the extent designated by the Board in connection with a Reorganization Event) and
will be exercisable in accordance with the procedure required for exercise of the related Option; (ii) the SAR will terminate and no longer be exercisable upon
the termination or exercise of the related Option, except to the extent designated by the Board in
 

 
connection with a Reorganization Event and except that a SAR granted with respect to less than the full number of shares covered by an Option will not be
reduced until the number of shares as to which the related Option has been exercised or has terminated exceeds the number of shares not covered by the SAR;
(iii) the Option will terminate and no longer be exercisable upon the exercise of the related SAR; and (iv) the SAR will be transferable only with the related
Option.

 
(2)                                  Independent SARs.  A SAR not expressly granted in tandem with an Option will become exercisable at such time or times, and on

such conditions, as the Board may specify in the SAR Award.
 

(c)                                  Exercise Price.  The Board shall establish the exercise price of each SAR and specify it in the applicable SAR agreement. The exercise
price shall not be less than 100% of the Fair Market Value on the date the SAR is granted; provided that if the Board approves the grant of a SAR with an
exercise price to be determined on a future date, the exercise price shall be not less than 100% of the Fair Market Value on such future date.

 
(d)                                 Term.  The term of a SAR shall not be more than 10 years from the date of grant.
 
(e)                                  Exercise.  SARs may be exercised by delivery to the Company of a written notice of exercise signed by the proper person or by any other

form of notice (including electronic notice) approved by the Board, together with any other documents required by the Board.
 
(f)                                    Limitation of Repricing.  Unless such action is approved by the Company’s stockholders: (1) no outstanding SAR granted under the Plan

may be amended to provide an exercise price per share that is lower than the then-current exercise price per share of such outstanding SAR (other than
adjustments pursuant to Section 9) and (2) the Board may not cancel any outstanding SAR (whether or not granted under the Plan) and grant in substitution
therefor new Awards under the Plan covering the same or a different number of shares of Common Stock and having an exercise price per share lower than
the then-current exercise price per share of the cancelled SAR.

 
7.                                       Restricted Stock; Restricted Stock Units.
 

(a)                                  General.  The Board may grant Awards entitling recipients to acquire shares of Common Stock (“Restricted Stock”), subject to the right of
the Company to repurchase all or part of such shares at their issue price or other stated or formula price (or to require forfeiture of such shares if issued at no
cost) from the recipient in the event that conditions specified by the Board in the applicable Award are not satisfied prior to the end of the applicable
restriction period or periods established by the Board for such Award. Instead of granting Awards for Restricted Stock, the Board may grant Awards entitling
the recipient to receive shares of Common Stock or cash to be delivered at the time such Award vests (“Restricted Stock Units”) (Restricted Stock and
Restricted Stock Units are each referred to herein as a “Restricted Stock Award”).

 
(b)                                 Terms and Conditions for all Restricted Stock Awards.  The Board shall determine the terms and conditions of a Restricted Stock Award,

including the conditions for vesting and repurchase (or forfeiture) and the issue price, if any.
 

 



(c)                                  Additional Provisions Relating to Restricted Stock.
 

(1)                                  Dividends.  Participants holding shares of Restricted Stock will be entitled to all ordinary cash dividends paid with respect to such
shares, unless otherwise provided by the Board. Unless otherwise provided by the Board, if any dividends or distributions are paid in shares, or consist of a
dividend or distribution to holders of Common Stock other than an ordinary cash dividend, the shares, cash or other property will be subject to the same
restrictions on transferability and forfeitability as the shares of Restricted Stock with respect to which they were paid. Each dividend payment will be made no
later than the end of the calendar year in which the dividends are paid to stockholders of that class of stock or, if later, the 15th day of the third month
following the date the dividends are paid to stockholders of that class of stock.

 
(2)                                  Stock Certificates.  The Company may require that any stock certificates issued in respect of shares of Restricted Stock shall be

deposited in escrow by the Participant, together with a stock power endorsed in blank, with the Company (or its designee). At the expiration of the applicable
restriction periods, the Company (or such designee) shall deliver the certificates no longer subject to such restrictions to the Participant or if the Participant
has died, to the beneficiary designated, in a manner determined by the Board, by a Participant to receive amounts due or exercise rights of the Participant in
the event of the Participant’s death (the “Designated Beneficiary”). In the absence of an effective designation by a Participant, “Designated Beneficiary” shall
mean the Participant’s estate.

 
(d)                                 Additional Provisions Relating to Restricted Stock Units.
 

(1)                                  Settlement.  Upon the vesting of and/or lapsing of any other restrictions (i.e., settlement) with respect to each Restricted Stock
Unit, the Participant shall be entitled to receive from the Company one share of Common Stock or an amount of cash equal to the Fair Market Value of one
share of Common Stock, as provided in the applicable Award agreement. The Board may, in its discretion, provide that settlement of Restricted Stock Units
shall be deferred, on a mandatory basis or at the election of the Participant.

 
(2)                                  Voting Rights.  A Participant shall have no voting rights with respect to any Restricted Stock Units.
 
(3)                                  Dividend Equivalents.  To the extent provided by the Board, in its sole discretion, a grant of Restricted Stock Units may provide

Participants with the right to receive an amount equal to any dividends or other distributions declared and paid on an equal number of outstanding shares of
Common Stock (“Dividend Equivalents”). Dividend Equivalents may be paid currently or credited to an account for the Participants, may be settled in cash
and/or shares of Common Stock and may be subject to the same restrictions on transfer and forfeitability as the Restricted Stock Units with respect to which
paid, as determined by the Board in its sole discretion, subject in each case to such terms and conditions as the Board shall establish, in each case to be set
forth in the applicable Award agreement.

 
8.                                       Other Stock Unit Awards.
 

Other Awards of shares of Common Stock, and other Awards that are valued in whole or in part by reference to, or are otherwise based on, shares of
Common Stock or other property,
 

 
may be granted hereunder to Participants (“Other Stock Unit Awards”), including without limitation Awards entitling recipients to receive shares of Common
Stock to be delivered in the future. Such Other Stock Unit Awards shall also be available as a form of payment in the settlement of other Awards granted
under the Plan or as payment in lieu of compensation to which a Participant is otherwise entitled. Other Stock Unit Awards may be paid in shares of Common
Stock or cash, as the Board shall determine. Subject to the provisions of the Plan, the Board shall determine the terms and conditions of each Other Stock Unit
Award, including any purchase price applicable thereto.

 
9.                                       Adjustments for Changes in Common Stock and Certain Other Events.
 

(a)                                  Changes in Capitalization.  In the event of any stock split, reverse stock split, stock dividend, recapitalization, combination of shares,
reclassification of shares, spin-off or other similar change in capitalization or event, or any dividend or distribution to holders of Common Stock other than an
ordinary cash dividend, (i) the number and class of securities available under this Plan, (ii) the sub-limits set forth in Section 4(b), (iii) the number and class
of securities and exercise price per share of each outstanding Option, (iv) the share- and per-share provisions and the exercise price of each SAR, (v) the
number of shares subject to and the repurchase price per share subject to each outstanding Restricted Stock Award and (vi) the share- and per-share-related
provisions and the purchase price, if any, of each outstanding Other Stock Unit Award, shall be equitably adjusted by the Company (or substituted Awards
may be made, if applicable) in the manner determined by the Board. Without limiting the generality of the foregoing, in the event the Company effects a split
of the Common Stock by means of a stock dividend and the exercise price of and the number of shares subject to an outstanding Option are adjusted as of the
date of the distribution of the dividend (rather than as of the record date for such dividend), then an optionee who exercises an Option between the record date
and the distribution date for such stock dividend shall be entitled to receive, on the distribution date, the stock dividend with respect to the shares of Common
Stock acquired upon such Option exercise, notwithstanding the fact that such shares were not outstanding as of the close of business on the record date for
such stock dividend.

 
(b)                                 Reorganization Events.
 

(1)                                  Definition.  A “Reorganization Event” shall mean: (a) any merger or consolidation of the Company with or into another entity as a
result of which all of the Common Stock of the Company is converted into or exchanged for the right to receive cash, securities or other property or is
cancelled, (b) any exchange of all of the Common Stock of the Company for cash, securities or other property pursuant to a share exchange transaction or
(c) any liquidation or dissolution of the Company.

 
(2)                                  Consequences of a Reorganization Event on Awards Other than Restricted Stock Awards.  In connection with a Reorganization

Event, the Board may take any one or more of the following actions as to all or any (or any portion of) outstanding Awards other than Restricted Stock
Awards on such terms as the Board determines: (i) provide that Awards shall be assumed, or substantially equivalent Awards shall be substituted, by the
acquiring or succeeding corporation (or an affiliate thereof), (ii) upon written notice to a Participant, provide that the Participant’s unexercised Awards will
terminate immediately prior to the consummation of such
 



 
Reorganization Event unless exercised by the Participant within a specified period following the date of such notice, (iii) provide that outstanding Awards
shall become exercisable, realizable, or deliverable, or restrictions applicable to an Award shall lapse, in whole or in part prior to or upon such Reorganization
Event, (iv) in the event of a Reorganization Event under the terms of which holders of Common Stock will receive upon consummation thereof a cash
payment for each share surrendered in the Reorganization Event (the “Acquisition Price”), make or provide for a cash payment to a Participant equal to the
excess, if any, of (A) the Acquisition Price times the number of shares of Common Stock subject to the Participant’s Awards (to the extent the exercise price
does not exceed the Acquisition Price) over (B) the aggregate exercise price of all such outstanding Awards and any applicable tax withholdings, in exchange
for the termination of such Awards, (v) provide that, in connection with a liquidation or dissolution of the Company, Awards shall convert into the right to
receive liquidation proceeds (if applicable, net of the exercise price thereof and any applicable tax withholdings) and (vi) any combination of the foregoing. In
taking any of the actions permitted under this Section 9(b), the Board shall not be obligated by the Plan to treat all Awards, all Awards held by a Participant,
or all Awards of the same type, identically.

 
For purposes of clause (i) above, an Option shall be considered assumed if, following consummation of the Reorganization Event, the

Option confers the right to purchase, for each share of Common Stock subject to the Option immediately prior to the consummation of the Reorganization
Event, the consideration (whether cash, securities or other property) received as a result of the Reorganization Event by holders of Common Stock for each
share of Common Stock held immediately prior to the consummation of the Reorganization Event (and if holders were offered a choice of consideration, the
type of consideration chosen by the holders of a majority of the outstanding shares of Common Stock); provided, however, that if the consideration received
as a result of the Reorganization Event is not solely common stock of the acquiring or succeeding corporation (or an affiliate thereof), the Company may, with
the consent of the acquiring or succeeding corporation, provide for the consideration to be received upon the exercise of Options to consist solely of common
stock of the acquiring or succeeding corporation (or an affiliate thereof) equivalent in value (as determined by the Board) to the per share consideration
received by holders of outstanding shares of Common Stock as a result of the Reorganization Event.

 
(3)                                  Consequences of a Reorganization Event on Restricted Stock Awards.  Upon the occurrence of a Reorganization Event other than a

liquidation or dissolution of the Company, the repurchase and other rights of the Company under each outstanding Restricted Stock Award shall inure to the
benefit of the Company’s successor and shall, unless the Board determines otherwise, apply to the cash, securities or other property which the Common Stock
was converted into or exchanged for pursuant to such Reorganization Event in the same manner and to the same extent as they applied to the Common Stock
subject to such Restricted Stock Award. Upon the occurrence of a Reorganization Event involving the liquidation or dissolution of the Company, except to the
extent specifically provided to the contrary in the instrument evidencing any Restricted Stock Award or any other agreement between a Participant and the
Company, all restrictions and conditions on all Restricted Stock Awards then outstanding shall automatically be deemed terminated or satisfied.
 

 
(c)                                  Acquisition.  An “Acquisition” shall mean any (i) merger or consolidation in which the Company is a constituent party or a subsidiary of the

Company is a constituent party and the Company issues shares of its capital stock pursuant to such merger or consolidation, which results in the voting
securities of the Company outstanding immediately prior thereto representing immediately thereafter (either by remaining outstanding or by being converted
into voting securities of the surviving or acquiring entity (the “Acquiror”)) less than a majority of the combined voting power of the voting securities of the
Company or the Acquiror outstanding immediately after such merger or consolidation or (ii) sale, transfer or other disposition of all or substantially all of the
assets of the Company. The effect of an Acquisition on any Award granted under the Plan shall be specified in the agreement evidencing such Award.

 
10.                                 General Provisions Applicable to Awards.
 

(a)                                  Transferability of Awards.  Awards (other than vested Restricted Stock Awards) shall not be sold, assigned, transferred, pledged or
otherwise encumbered by the person to whom they are granted, either voluntarily or by operation of law, except by will or the laws of descent and distribution
or, other than in the case of an Incentive Stock Option, pursuant to a qualified domestic relations order, and, during the life of the Participant, shall be
exercisable only by the Participant; provided, however, that the Board may permit or provide in an Award for the gratuitous transfer of the Award by the
Participant to or for the benefit of any immediate family member, family trust or other entity established for the benefit of the Participant and/or an immediate
family member thereof if, with respect to such proposed transferee, the Company would be eligible to use a Form S-8 for the registration of the sale of the
Common Stock subject to such Award under the Securities Act of 1933, as amended; provided, further, that the Company shall not be required to recognize
any such transfer until such time as the Participant and such permitted transferee shall, as a condition to such transfer, deliver to the Company a written
instrument in form and substance satisfactory to the Company confirming that such transferee shall be bound by all of the terms and conditions of the Award.
References to a Participant, to the extent relevant in the context, shall include references to authorized transferees.

 
(b)                                 Documentation.  Each Award shall be evidenced in such form (written, electronic or otherwise) as the Board shall determine. Each Award

may contain terms and conditions in addition to those set forth in the Plan.
 
(c)                                  Board Discretion.  Except as otherwise provided by the Plan, each Award may be made alone or in addition or in relation to any other

Award. The terms of each Award need not be identical, and the Board need not treat Participants uniformly.
 
(d)                                 Termination of Status.  The Board shall determine the effect on an Award of the disability, death, termination of employment, authorized

leave of absence or other change in the employment or other status of a Participant and the extent to which, and the period during which, the Participant, or
the Participant’s legal representative, conservator, guardian or Designated Beneficiary, may exercise rights under the Award.
 

(e)                                  Withholding.  The Participant must satisfy all applicable federal, state, and local or other income and employment tax withholding
obligations before the Company will deliver
 

 
stock certificates or otherwise recognize ownership of Common Stock under an Award. The Company may decide to satisfy the withholding obligations
through additional withholding on salary or wages. If the Company elects not to or cannot withhold from other compensation, the Participant must pay the
Company the full amount, if any, required for withholding or have a broker tender to the Company cash equal to the withholding obligations. Payment of
withholding obligations is due before the Company will issue any shares on exercise or release from forfeiture of an Award or, if the Company so requires, at
the same time as is payment of the exercise price unless the Company determines otherwise. If provided for in an Award or approved by the Board in its sole
discretion, a Participant may satisfy such tax obligations in whole or in part by delivery of shares of Common Stock, including shares retained from the
Award creating the tax obligation, valued at their Fair Market Value; provided, however, except as otherwise provided by the Board, that the total tax



withholding where stock is being used to satisfy such tax obligations cannot exceed the Company’s minimum statutory withholding obligations (based on
minimum statutory withholding rates for federal and state tax purposes, including payroll taxes, that are applicable to such supplemental taxable income).
Shares surrendered to satisfy tax withholding requirements cannot be subject to any repurchase, forfeiture, unfulfilled vesting or other similar requirements.

 
(f)                                    Amendment of Award.  The Board may amend, modify or terminate any outstanding Award, including but not limited to, substituting

therefor another Award of the same or a different type, changing the date of exercise or realization, and converting an Incentive Stock Option to a
Nonstatutory Stock Option, provided either (i) that the Participant’s consent to such action shall be required unless the Board determines that the action,
taking into account any related action, would not materially and adversely affect the Participant or (ii) that the change is permitted under Section 9 hereof.

 
(g)                                 Conditions on Delivery of Stock.  The Company will not be obligated to deliver any shares of Common Stock pursuant to the Plan or to

remove restrictions from shares previously delivered under the Plan until (i) all conditions of the Award have been met or removed to the satisfaction of the
Company, (ii) in the opinion of the Company’s counsel, all other legal matters in connection with the issuance and delivery of such shares have been satisfied,
including any applicable securities laws and any applicable stock exchange or stock market rules and regulations, and (iii) the Participant has executed and
delivered to the Company such representations or agreements as the Company may consider appropriate to satisfy the requirements of any applicable laws,
rules or regulations.

 
(h)                                 Acceleration.  The Board may at any time provide that any Award shall become immediately exercisable in full or in part, free of some or

all restrictions or conditions, or otherwise realizable in full or in part, as the case may be.
 
(i)                                     Performance Awards.
 

(1)                                  Grants.  Restricted Stock Awards and Other Stock Unit Awards under the Plan may be made subject to the achievement of
performance goals pursuant to this Section 10(i) (“Performance Awards”), subject to the limit in Section 4(b)(1) on shares covered by such grants.
 

 
(2)                                  Committee.  Grants of Performance Awards to any Covered Employee intended to qualify as “performance-based compensation”

under Section 162(m) (“Performance-Based Compensation”) shall be made only by a Committee (or subcommittee of a Committee) comprised solely of two
or more directors eligible to serve on a committee making Awards qualifying as “performance-based compensation” under Section 162(m). In the case of
such Awards granted to Covered Employees, references to the Board or to a Committee shall be deemed to be references to such Committee or subcommittee.
“Covered Employee” shall mean any person who is a “covered employee” under Section 162(m)(3) of the Code.

 
(3)                                  Performance Measures.  For any Award that is intended to qualify as Performance-Based Compensation, the Committee shall

specify that the degree of granting, vesting and/or payout shall be subject to the achievement of one or more objective performance measures established by
the Committee, which shall be based on the relative or absolute attainment of specified levels of one or any combination of the following: (a) net income,
(b) earnings before or after discontinued operations, interest, taxes, depreciation and/or amortization, (c) operating profit before or after discontinued
operations and/or taxes, (d) sales, (e) sales growth, (f) earnings growth, (g) cash flow or cash position, (h) gross margins, (i) stock price, (j) market share,
(k) return on sales, assets, equity or investment, (l) improvement of financial ratings, (m) achievement of balance sheet or income statement objectives or
(n) total stockholder return, and may be absolute in their terms or measured against or in relationship to other companies comparably, similarly or otherwise
situated. The Committee may specify that such performance measures shall be adjusted to exclude any one or more of (i) extraordinary items, (ii) gains or
losses on the dispositions of discontinued operations, (iii) the cumulative effects of changes in accounting principles, (iv) the writedown of any asset, and
(v) charges for restructuring and rationalization programs. Such performance measures: (i) may vary by Participant and may be different for different Awards;
(ii) may be particular to a Participant or the department, branch, line of business, subsidiary or other unit in which the Participant works and may cover such
period as may be specified by the Committee; and (iii) shall be set by the Committee within the time period prescribed by, and shall otherwise comply with
the requirements of, Section 162(m). Awards that are not intended to qualify as Performance-Based Compensation may be based on these or such other
performance measures as the Board may determine.

 
(4)                                  Adjustments.  Notwithstanding any provision of the Plan, with respect to any Performance Award that is intended to qualify as

Performance-Based Compensation, the Committee may adjust downwards, but not upwards, the cash or number of Shares payable pursuant to such Award,
and the Committee may not waive the achievement of the applicable performance measures except in the case of the death or disability of the Participant or a
change in control of the Company.

 
(5)                                  Other.  The Committee shall have the power to impose such other restrictions on Performance Awards as it may deem necessary or

appropriate to ensure that such Awards satisfy all requirements for Performance-Based Compensation.
 

 
11.                                 Miscellaneous.
 

(a)                                  No Right To Employment or Other Status.  No person shall have any claim or right to be granted an Award, and the grant of an Award shall
not be construed as giving a Participant the right to continued employment or any other relationship with the Company. The Company expressly reserves the
right at any time to dismiss or otherwise terminate its relationship with a Participant free from any liability or claim under the Plan, except as expressly
provided in the applicable Award.

 
(b)                                 No Rights As Stockholder.  Subject to the provisions of the applicable Award, no Participant or Designated Beneficiary shall have any rights

as a stockholder with respect to any shares of Common Stock to be distributed with respect to an Award until becoming the record holder of such shares.
 
(c)                                  Effective Date and Term of Plan.  The Plan shall become effective on the date the Plan is approved by the Company’s stockholders (the

“Effective Date”). No Awards shall be granted under the Plan after the completion of 10 years from the Effective Date, but Awards previously granted may
extend beyond that date.

 
(d)                                 Amendment of Plan.  The Board may amend, suspend or terminate the Plan or any portion thereof at any time provided that (i) to the extent

required by Section 162(m), no Award granted to a Participant that is intended to comply with Section 162(m) after the date of such amendment shall become
exercisable, realizable or vested, as applicable to such Award, unless and until such amendment shall have been approved by the Company’s stockholders if



required by Section 162(m) (including the vote required under Section 162(m)); (ii) no amendment that would require stockholder approval under the rules of
The NASDAQ Stock Market (“NASDAQ”) may be made effective unless and until such amendment shall have been approved by the Company’s
stockholders; and (iii) if the NASDAQ amends its corporate governance rules so that such rules no longer require stockholder approval of “material
amendments” to equity compensation plans, then, from and after the effective date of such amendment to the NASDAQ rules, no amendment to the Plan
(A) materially increasing the number of shares authorized under the Plan (other than pursuant to Section 9), (B) expanding the types of Awards that may be
granted under the Plan, or (C) materially expanding the class of participants eligible to participate in the Plan shall be effective unless stockholder approval is
obtained. In addition, if at any time the approval of the Company’s stockholders is required as to any other modification or amendment under Section 422 of
the Code or any successor provision with respect to Incentive Stock Options, the Board may not effect such modification or amendment without such
approval. Unless otherwise specified in the amendment, any amendment to the Plan adopted in accordance with this Section 11(d) shall apply to, and be
binding on the holders of, all Awards outstanding under the Plan at the time the amendment is adopted, provided the Board determines that such amendment
does not materially and adversely affect the rights of Participants under the Plan. No Award shall be made that is conditioned upon stockholder approval of
any amendment to the Plan.

 
(e)                                  Provisions for Foreign Participants.  The Board may modify Awards or Options granted to Participants who are foreign nationals or

employed outside the United States or establish subplans or procedures under the Plan to recognize differences in laws, rules,
 

 
regulations or customs of such foreign jurisdictions with respect to tax, securities, currency, employee benefit or other matters.

 
(f)                                    Compliance With Code Section 409A.  No Award shall provide for deferral of compensation that does not comply with Section 409A of the

Code, unless the Board, at the time of grant, specifically provides that the Award is not intended to comply with Section 409A of the Code. The Company
shall have no liability to a Participant, or any other party, if an Award that is intended to be exempt from, or compliant with, Section 409A is not so exempt or
compliant or for any action taken by the Board.

 
(g)                                 Governing Law.  The provisions of the Plan and all Awards made hereunder shall be governed by and interpreted in accordance with the

laws of the State of Delaware, excluding choice-of-law principles of the law of such state that would require the application of the laws of a jurisdiction other
than such state.
 


