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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions (see General Instruction A.2. below):
 

o  Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

o  Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

o  Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

o  Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
 

 

 
Item 1.01. Entry into a Material Definitive Agreement.
 

On January 2, 2015, Sonus Networks, Inc. (the “Company”) acquired from Treq Labs, Inc. (the “Seller”) certain assets related to the Seller’s
business of designing, developing, marketing, selling, servicing and maintaining software defined networking (“SDN”) technology, SDN controller software
and SDN management software (the “SDN Business”).  In consideration for the acquisition of the SDN Business, the Company paid $10,146,666.67 in cash
and entered into an Earn-Out Agreement, dated as of January 2, 2015 (the “Earn-Out Agreement”), with the Seller and Karl F. May, the seller representative
in the transaction.  Pursuant to the Earn-Out Agreement, the Company has agreed to issue up to an aggregate of 6,615,635 shares of common stock over a
three year period subsequent to the closing if aggregate revenue thresholds of at least $60,000,000 are achieved by the SDN Business during that period, and
up to an aggregate of an additional 11,026,059 shares (17,641,695 shares in total) if aggregate revenue thresholds of at least $150,000,000 are achieved by the
SDN Business during that period.  If the initial revenue thresholds are not met, no shares will be issued.  Any shares issued pursuant to the Earn-Out
Agreement will be issued in reliance on the exemption from registration available under Section 4(a)(2) of the Securities Act of 1933, as amended (the
“Securities Act”), and will be subsequently registered for resale under the Securities Act by the Company.  The shares issuable under the Earn-Out Agreement
are subject to proportionate adjustment to reflect adjustments to the Company’s capital stock, which includes the reverse stock split referenced under “Item
7.01. Regulation FD Disclosure” of this Current Report on Form 8-K.
 

The foregoing description of the Earn-Out Agreement is qualified in its entirety by reference to the Earn-Out Agreement, which is filed as
Exhibit 10.1 to this Current Report on Form 8-K and is incorporated herein by reference.

 
Item 2.02. Results of Operations and Financial Condition.
 

On January 8, 2015, the Company issued a press release reporting preliminary financial results for the quarter ended December 31, 2014.  A copy of
the press release is furnished as Exhibit 99.1 to this Current Report on Form 8-K.

 
Item 3.02. Unregistered Sales of Equity Securities.
 

The information set forth in “Item 1.01. Entry into a Material Definitive Agreement” of this Current Report on Form 8-K is incorporated herein by
reference.

 



Item 7.01. Regulation FD Disclosure.
 

On January 8, 2015, the Company issued a press release announcing the acquisition of the SDN Business and an effective date of January 30, 2015
and ratio of 1-for-5 for the reverse stock split approved at the special meeting of the Company’s stockholders on December 2, 2014.  A copy of the press
release is furnished as Exhibit 99.1 to this Current Report on Form 8-K.
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Item 9.01. Financial Statements and Exhibits.
 

(d)                                 Exhibits.
 

10.1                        Earn-Out Agreement, dated as of January 2, 2015, by and among Sonus Networks, Inc., Treq Labs, Inc. and Karl F. May as the
Seller Representative.

 
99.1                        Press Release issued by Sonus Networks, Inc. on January 8, 2015.
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 
Date: January 8, 2015 SONUS NETWORKS, INC.
  
 

By:
  

/s/ Jeffrey M. Snider
  

Jeffrey M. Snider
  

Senior Vice President, Chief Administrative Officer,
  

General Counsel and Secretary
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10.1                        Earn-Out Agreement, dated as of January 2, 2015, by and among Sonus Networks, Inc., Treq Labs, Inc. and Karl F. May as the Seller Representative.
 
99.1                        Press Release issued by Sonus Networks, Inc. on January 8, 2015.
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Exhibit 10.1
 

EARN-OUT AGREEMENT
 

This Earn-Out Agreement is dated as of January 2, 2015 (this “Agreement”), by and among Sonus Networks, Inc., a Delaware corporation
(the “Company”), the parties listed in Schedule A hereto and Karl F. May, as the Seller Representative (the “Seller Representative”).
 

WHEREAS, the Company, Treq Labs, Inc., a Delaware corporation (in its capacity as Seller under the Purchase Agreement, “Seller”), The
Karl F. May 1999 Revocable Trust, a Massachusetts trust, and the Seller Representative, are parties to an Asset Purchase Agreement, dated as of the date
hereof (as it may be amended from time to time, the “Purchase Agreement”), pursuant to which, among other things, Seller has agreed to sell, assign, transfer
and deliver to the Company the Acquired Assets, and the Company has agreed to assume and pay, perform and discharge the Assumed Liabilities (the “Asset
Purchase”);
 

WHEREAS, the Purchase Agreement provides that a portion of the consideration for the Asset Purchase is to be calculated and paid
pursuant to this Agreement; and
 

WHEREAS, the Company, each Holder and the Seller Representative have each agreed that the determination and payment of the Earn-Out
Consideration contemplated by the Purchase Agreement is to be made in accordance with the terms of this Agreement.
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:
 

ARTICLE I
 

DEFINITIONS
 

SECTION 1.01.    Capitalized Terms. All capitalized terms not otherwise defined in this Agreement shall have the meanings assigned
thereto in the Purchase Agreement.
 

SECTION 1.02.    Definitions.  As used in this Agreement, the following terms shall have the meanings indicated below:
 

“Agreement” shall have the meaning assigned in the preamble.
 

“Allocation” shall mean the percentage allocated to each Holder in Schedule A.
 

“Asset Purchase” shall have the meaning assigned in the recitals.
 

“Base Consideration” shall have the meaning assigned in Section 2.01(a).
 

“Blackout Period” shall have the meaning assigned in Section 3.02.
 

“Business Revenue” shall have the meaning assigned in Section 2.01(b)(i).
 

“Carry-Over Revenue” shall have the meaning assigned in Section 2.01(b)(ii).
 

 
“Claims” shall have the meaning assigned in Section 3.05(a).

 
“Company” shall have the meaning assigned in the preamble.

 
“Company Common Stock” shall mean the common stock, $0.001 par value per share, of the Company.

 
“Earn-Out Consideration”  shall have the meaning assigned in Section 2.01(a).

 
“Earn-Out Dispute Date” shall have the meaning assigned in Section 2.01(c).

 
“Earn-Out Dispute Notice” shall have the meaning assigned in Section 2.01(c).

 
“Effective Period” shall have the meaning assigned in Section 3.03(a)(iii).

 
“Excess Earn-Out Shares” shall have the meaning assigned in Section 2.01(b)(iii).

 
“Excess Revenue Amount” shall have the meaning assigned in Section 2.01(b)(iv).

 
“Excess Revenue Percentage” shall have the meaning assigned in Section 2.01(b)(v).

 
“Exchange Act” shall mean the United States Securities Exchange Act of 1934, as amended.

 
“Filing Deadline” shall have the meaning assigned in Section 3.01(a).

 
“Holder” shall mean each party listed on Schedule A which has executed and delivered a counterpart of this Agreement.

 
“Holder’s Counsel” shall have the meaning assigned in Section 3.03(a)(i).

 



“Look Back Consideration” shall have the meaning assigned in Section 2.01(b)(vi).
 

“Look Back Revenue” shall have the meaning assigned in Section 2.01(b)(vii).
 

“Measurement Period” shall have the meaning assigned in Section 2.01(b)(viii).
 

“Minimum Earn-Out Shares” shall have the meaning assigned in Section 2.01(b)(ix).
 

“NASDAQ” shall mean the NASDAQ Global Select Market.
 

“Neutral Accountant” means a nationally-recognized certified public accounting firm mutually agreed upon by the Company and the Seller
Representative, it being agreed that any of the “big four” accounting firms, other than Deloitte & Touche LLP, shall be acceptable to the parties so long as
such Person does not have an actual conflict of interest that would impair
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such Person’s ability to impartially determine any issue presented to it pursuant to this Agreement.  If the Company and the Seller Representative cannot
agree on a nationally recognized certified public accounting firm to serve as the Neutral Accountant within ten (10) days after either Party notifies the other of
its intent to submit such dispute to the Neutral Accountant, then the Neutral Accountant shall be selected by JAMS.
 

“Participating Holder” shall mean a Holder who has provided the Required Information prior to the Filing Deadline.
 

“Participating Shares” shall mean any Registrable Shares, the registered owner of which is a Participating Holder.
 

“Parties” shall mean the Company, the Holders and the Seller Representative, collectively, and each individually a “Party.”
 

“Payment Date” shall have the meaning assigned in Section 2.01(c).
 

“Purchase Agreement” shall have the meaning assigned in the recitals.
 

“Quarterly Report” shall have the meaning assigned in Section 2.01(d).
 

“register,” “registered” and “registration” shall mean a registration effected by preparing and filing a registration statement or similar
document in compliance with the Securities Act, and the declaration or ordering of effectiveness of such registration or document pursuant to the Securities
Act.
 

“Registrable Shares” shall mean any outstanding shares of Company Common Stock issued by the Company as Earn-Out Consideration;
provided that such securities shall cease to be Registrable Shares after they (x) have been distributed to the public pursuant to an offering registered under the
Securities Act (including through an exchange or merger registered on Form S-4), (y) have been sold to the public through a broker, dealer or market maker in
compliance with Rule 144 of the regulations promulgated under the Securities Act (or any similar rule then in force) or (z) have ceased to be outstanding.
 

“Required Information” shall have the meaning assigned in Section 3.01(c).
 

“Revenue Threshold” shall have the meaning assigned in Section 2.01(b)(x).
 

“Right of Setoff” shall have the meaning assigned in Section 5.01.
 

“Rule 144” shall mean Rule 144 under the Securities Act (or any similar rule then in force).
 

“SEC” shall mean the Securities and Exchange Commission, or any successor agency having jurisdiction to enforce the Securities Act.
 

“Securities Act” shall mean the United States Securities Act of 1933, as amended.
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“Seller” shall have the meaning assigned in the recitals.

 
“Seller Representative” shall have the meaning assigned in the preamble.
 
“Shelf Registration Statement” shall mean a registration statement on Form S-3, or if the Company is not eligible to use Form S-3, a

registration statement on Form S-1, in each case for an offering to be made pursuant to Rule 415 under the Securities Act.
 

ARTICLE II
 

EARN-OUT CONSIDERATION
 

SECTION 2.01.    Determination and Payment.  In further consideration for the transactions contemplated by this Agreement and the
Purchase Agreement, each Holder may be entitled to receive its Allocation of the Earn-out Consideration, subject to the terms and conditions set forth below:
 

(a)           The Holders collectively shall be entitled to receive up to an aggregate maximum amount of 17,641,694 shares of the Company
Common Stock (as may be reduced or adjusted pursuant to Section 2.03 and Section 2.04), as and to the extent set forth in this Agreement and subject to the
terms and conditions hereof (the “Earn-Out Consideration”).  For each Measurement Period, the Holders collectively shall be deemed to have earned a



portion of the Earn-Out Consideration equal to (A) if Business Revenue exceeds the applicable Revenue Threshold, the sum of (1) the Minimum Earn-Out
Shares for the applicable Measurement Period plus (2) the product of the Excess Revenue Percentage multiplied by the Excess Earn-Out Shares, in each case
for the applicable Measurement Period (the “Base Consideration”) and (B) any Look Back Consideration for such Measurement Period.  For the avoidance of
doubt, (x) if Business Revenue does not exceed the applicable Revenue Threshold for any Measurement Period, neither the Minimum Earn-Out Shares nor
the Excess Earn-Out Shares for such Measurement Period shall be earned, (y) any Minimum Earn-Out Shares or Excess Earn-Out Shares that remain
unearned after determining the Earn-Out Consideration for the final Measurement Period shall be forfeited and (z) in no event shall the same Business
Revenue be applied to the calculation of Earn-Out Consideration (as Base Consideration or Look Back Consideration) for more than one Measurement
Period.  Example calculations of the Earn-Out Consideration are provided on Schedule B for informational purposes only.  For the avoidance of doubt,
Schedule B shall not be deemed to modify any provision of this Agreement.
 

(b)           For purposes of this Agreement, the following capitalized terms shall have the respective meanings set forth below:
 

(i)            “Business Revenue” means, for any Measurement Period and as determined in accordance with GAAP, the revenues resulting
from the sale or licensing of any product or service that is an Acquired Asset that are recognized by the Company or an Affiliate of the Company
during such Measurement Period.

 
(ii)           “Carry-Over Revenue” means, for any Measurement Period, an amount elected by the Seller Representative on behalf of the

Holders that shall not exceed the amount, if any, by which Business Revenue in the immediately prior Measurement
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Period exceeded the sum of the Revenue Threshold for such prior Measurement Period plus the Excess Revenue Amount for such prior
Measurement Period; provided, however, that Carry-Over Revenue shall be $0 in any Measurement Period in which Business Revenue does not
exceed the Revenue Threshold; provided further, that Carry-Over Revenue shall exclude any Look Back Revenue.

 
(iii)          “Excess Earn-Out Shares” means (1) with respect to the Measurement Period ending December 31, 2015, 882,085 shares of the

Company Common Stock, (2) with respect to the Measurement Period ending December 31, 2016, 3,528,339 shares of the Company Common Stock
and (3) with respect to the Measurement Period ending December 31, 2017, 6,615,635 shares of the Company Common Stock.

 
(iv)          “Excess Revenue Amount” means, with respect to each Measurement Period, the “Excess Revenue Amount” corresponding to

such Measurement Period as set forth on Schedule C.
 

(v)           “Excess Revenue Percentage” means, for any Measurement Period, the quotient, expressed as a percentage, of (1) the lesser of
(x) the Excess Revenue Amount and (y) the sum of Business Revenue (net of any Look Back Revenue credited to a prior Measurement Period) plus
any Carry-Over Revenue minus the Revenue Threshold divided by (2) the Excess Revenue Amount.

 
(vi)          “Look Back Consideration” means, for any Measurement Period, the additional Minimum Earn-Out Shares and Excess Earn-Out

Shares that would have been earned in the immediately prior Measurement Period (in excess of the Base Consideration calculated for such prior
Measurement Period) if the Look Back Revenue for the applicable Measurement Period had been added to Business Revenue of the immediately
prior Measurement Period for purposes of calculating the Base Consideration of such prior Measurement Period.

 
(vii)         “Look Back Revenue” means, for any Measurement Period, an amount of Business Revenue in excess of the Revenue Threshold

for such Measurement Period that the Seller Representative elects, on behalf of the Holders, to apply to the calculation of the Look Back
Consideration ; provided, however, that Look Back Revenue shall not exceed five million dollars ($5,000,000) in any Measurement Period.

 
(viii)        “Measurement Period” means each of the calendar years ending December 31, 2015, 2016 and 2017.

 
(ix)          “Minimum Earn-Out Shares” means (1) with respect to the Measurement Period ending December 31, 2015, 2,205,212 shares of

the Company Common Stock, (2) with respect to the Measurement Period ending December 31, 2016, 2,205,212 shares of the Company Common
Stock and (3) with respect to the Measurement Period ending December 31, 2017, 2,205,212 shares of the Company Common Stock.

 
(x)           “Revenue Threshold” means, with respect to each Measurement Period, the “Revenue Threshold” corresponding to such

Measurement Period as set forth on Schedule C.
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(c)           Within ninety (90) days following the end of each Measurement Period, the Company shall prepare and deliver to the Seller

Representative a statement setting forth the Business Revenue for such Measurement Period and a calculation of the Earn-Out Consideration earned for such
Measurement Period, together with a reasonably detailed list of the transactions generating the Business Revenue, as determined in accordance with this
Agreement, allocated among the Holders in accordance with the Allocations.  The determination of the portion of the Earn-Out Consideration earned for any
Measurement Period shall be final and binding on each Party on the thirtieth (30th) day after delivery to the Seller Representative of such determination for
such Measurement Period unless the Company receives from the Seller Representative a written notice of objection on or prior to such date.  Such notice shall
state in reasonable detail the item or items in dispute, and shall state the amount, if any, of any adjustment that should be made to the determination of the
portion of the Earn-Out Consideration earned for such Measurement Period (an “Earn-Out Dispute Notice”).  In the event of a dispute regarding the
determination of the portion of the Earn-Out Consideration earned for any Measurement Period, the Company and the Seller Representative shall each use
commercially reasonable efforts to resolve any such objections and any such resolution shall be final and binding on all Parties.  If the Company and the
Seller Representative do not resolve any such dispute within thirty (30) days after the Company’s receipt of the Earn-Out Dispute Notice for such
Measurement Period (an “Earn-Out Dispute Date”), then either the Company or the Seller Representative may, within ten (10) business days after such Earn-
out Dispute Date, submit any such unresolved dispute to the Neutral Accountant.  The Company and the Seller Representative shall direct the Neutral
Accountant to resolve, within thirty (30) days following such submission, such remaining dispute, and such resolution shall be final and binding on all
Parties.  If neither the Company nor the Seller Representative submits any such unresolved dispute to the Neutral Accountant within ten (10) business days
after such Earn-Out Dispute Date, the portion of the Earn-Out Consideration earned for such Measurement Period, as determined by the Company, shall be



final and binding on all Parties.  The Neutral Accountant, in undertaking the tasks to be performed by it as provided herein, shall act as an expert and not as an
arbitrator and shall only consider items in dispute as set forth in the Earn-Out Dispute Notice.  The fees and expenses of the Neutral Accountant relating to a
dispute pursuant to this Section 2.01(c) shall be borne solely by the Company if the Company is the non-prevailing Party or solely by the Indemnity
Participants, jointly and severally, if the Seller Representative is the non-prevailing Party.  For purposes of the preceding sentence, the “non-prevailing Party”
shall be the Party whose proposed calculation of the Earn-Out Consideration earned for the applicable Measurement Period submitted to the Neutral
Accountant was further from the Earn-Out Consideration for such Measurement Period as finally determined.  The determination by the Neutral Accountant
of the portion of the Earn-Out Consideration earned for any Measurement Period as set forth in a notice delivered by the Neutral Accountant to the Company
and the Seller Representative shall be final and binding on all Parties.  The Neutral Accountant’s determination may be enforced through a court of competent
jurisdiction, but the substance of the Neutral Accountant’s determination shall not be subject to review by a court of competent jurisdiction (or otherwise). 
The Parties agree that the procedure set forth in this Section 2.01(c) for resolving disputes with respect to the Earn-Out Consideration earned for any
Measurement Period shall (notwithstanding anything to the contrary contained in this Agreement) be the sole and exclusive method for resolving any such
disputes.
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(d)           Within forty-five (45) days of the end of each of the first three calendar quarters of a Measurement Period the Company shall

provide the Seller Representative a report summarizing the Business Revenue, including a list of customer transactions (the “Quarterly Report”).  The
Quarterly Report shall be for informational purposes only and shall not have any binding effect hereunder.  For the avoidance of doubt, the Quarterly Report
shall not be used in, and need not be consistent with, the calculation of the Earn-Out Consideration under this Agreement.
 

(e)           The Company shall issue and deliver to each Holder their Allocation of the Earn-Out Consideration earned for each Measurement
Period promptly following the date on which the determination of the Earn-Out Consideration earned for such Measurement Period becomes final and
binding pursuant to Section 2.01(c) (each such date of issuance and delivery, a “Payment Date”).
 

SECTION 2.02.    Conduct of the Business.  Each Holder and the Seller Stockholder acknowledges that the Company is entitled to conduct
the Business in a manner that is in the best interests of the shareholders of the Company and shall have the absolute right and sole and absolute discretion to
operate and otherwise make decisions with respect to the conduct of the Business and to take or refrain from taking any action with respect thereto.  Each
Holder and the Seller Stockholder acknowledges and agrees that the Company or an Affiliate of the Company currently offers, or may in the future offer,
products or services that compete, either directly or indirectly, with the Business’s products and services and may make decisions with respect to such
products and services that may adversely affect the Business’s products, services, sales, revenues (including Business Revenue), expenses, or other financial
performance measures. Notwithstanding the foregoing, following the Closing and until the end of the last Measurement Period, the Company agrees that (i) it
will not take any action intended for the purpose of frustrating the payment of Earn-out Consideration hereunder and (ii) it will use commercially reasonable
efforts to staff the Business in accordance with the Business Plan.
 

SECTION 2.03.    Setoff Right.  The Company shall have the right, but not the obligation, to set off, in whole or in part, against any portion
of the Earn-out Consideration (whether earned or unearned) in accordance with Section 5.6 of the Purchase Agreement.
 

SECTION 2.04.    Adjustments.  If the Company shall at any time (i) subdivide the outstanding Company Common Stock, (ii) issue a
distribution in Company Common Stock on the outstanding shares of Company Common Stock, (iii) combine the outstanding shares of Company Common
Stock into a lesser number of shares of Company Common Stock or (iv) otherwise make a capital adjustment including stock splits, stock contractions, stock
dividends, reclassifications, exchanges and substitutions, any unpaid Earn-Out Consideration shall each be proportionately adjusted, concurrently with the
effectiveness of such subdivision, distribution or combination, as the case may be.
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ARTICLE III

 
REGISTRATION RIGHTS

 
SECTION 3.01.    Shelf Registration.

 
(a)           Filing.  Subject to the Company’s timely receipt of the Required Information, after the final determination pursuant to

Section 2.01(c) of the Earn-Out Consideration for each Measurement Period for which Earn-Out Consideration is payable, the Company shall file under the
Securities Act as soon as reasonably practicable, but no later than ten (10) business days after each Payment Date (the “Filing Deadline”), a Shelf Registration
Statement relating to the offer and sale by the Participating Holders from time to time of all the Participating Shares in accordance with the methods of
distribution set forth in the Shelf Registration Statement (which shall be limited to sales on NASDAQ through one or more broker-dealers). Subject to the
Company’s timely receipt of the Required Information, the Company agrees to use commercially reasonable efforts to cause each Shelf Registration
Statement to become or be declared effective by the SEC as promptly as practicable after the filing thereof. One Shelf Registration Statement after each
Measurement Period for which Earn-Out Consideration is payable pursuant to Section 2.01(c), together with any post-effective amendments thereto, shall be
the only registration statements required to be filed under this Agreement.
 

(b)           Continued Effectiveness.  Subject to the applicability of Blackout Periods, the Company shall use its commercially reasonable
efforts to keep such Shelf Registration Statement continuously effective under the Securities Act in order to permit the prospectus forming a part thereof to be
usable by Participating Holders so long as they hold Participating Shares.
 

(c)           Required Information.  Each Holder agrees to provide to the Company, prior to each Filing Deadline, but no earlier than the fifth
business day following the applicable Payment Date, such written information (the “Required Information”) regarding itself, all Registrable Shares held by it,
and the intended method of disposition of such Registrable Shares, as set forth on Schedule D.  It shall be a condition precedent to the obligations of the
Company to take any action pursuant to this Section 3.01 with respect to any Registrable Shares held by any Holder (including filing or taking any action to
cause to be effective a Shelf Registration Statement) that the Company shall have received the Required Information (with respect to such Holder, all
Registrable Shares held by it, and the intended method of disposition of such Registrable Shares), it being understood that each Holder shall consult as
appropriate with its own counsel and advisors at its own expense in connection with the completion of the Required Information.  For the avoidance of doubt,



if any Holder fails to provide the Required Information (with respect to itself, all Registrable Shares held by it, and the intended method of disposition of such
Registrable Shares) prior to the Filing Deadline for a Registration Statement, (i) such Holder shall not be a Participating Holder with respect to the such
Registration Statement, (ii) such Holder’s Registrable Shares shall not be Participating Shares with respect to the such Registration Statement and (iii) the
Company shall have no obligation to file or take any action to cause to be effective a Shelf Registration Statement with respect to any of such Holder’s
Registrable Shares held as of the applicable Filing Deadline.
 

SECTION 3.02.    Blackout Period.  Notwithstanding anything in this Agreement to the contrary, the Company shall be entitled to postpone
and delay, for a reasonable period of time, from time to time, but in no event more than once during any six (6) month period for up to sixty (60) days (a
“Blackout Period”), the filing or effectiveness of any registration statement, and the offer or sale of Participating Shares thereunder to the extent the
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registration statement has been declared effective, if the Company shall determine, upon advice from legal counsel, that any such filing or the offering or sale
of any Participating Shares thereunder would (a) have a material adverse effect on a bona fide and material business or financing transaction or (b) require
disclosure of material non-public information that, if disclosed at such time, would be materially harmful to the Company or its stockholders; provided,
however, that the Company shall give written notice to the Participating Holders of its determination to impose a Blackout Period as promptly as practicable
and of its determination to lift a Blackout Period.  Upon notice by the Company to the Participating Holders of any such determination, each Participating
Holder shall keep the fact of any such notice strictly confidential and, during any Blackout Period, promptly halt any offer, sale, trading or transfer by it of
any Participating Shares pursuant to the Shelf Registration Statement for the duration of the Blackout Period set forth in such notice (or until such Blackout
Period shall be earlier terminated in writing by the Company) and promptly halt any use, publication, dissemination or distribution of any prospectus or
prospectus supplement covering any Participating Shares for the duration of the Blackout Period  and, if so directed by the Company, shall deliver to the
Company any copies then in its possession of any such prospectus or prospectus supplement.
 

SECTION 3.03.    Registration Procedures.
 

(a)           Without limiting the rights of the Company under Section 3.02, in connection with a registration statement prepared pursuant to
Section 3.01 pursuant to which Participating Shares will be offered and sold, the Company shall use commercially reasonable efforts to:
 

(i)            furnish to the Participating Holders and, if any, any single legal  counsel designated by the majority of Participating Holders
(“Holder’s Counsel”), draft copies of such registration statement or prospectus or any amendments or supplements thereto (but excluding all
documents incorporated or deemed incorporated therein by reference) proposed to be filed at least three (3) calendar days prior to such filing;

 
(ii)           cause such registration statement to comply as to form in all material respects with the requirements of the applicable form;

 
(iii)          keep such registration statement effective until such time as all of the securities covered thereby cease to be Participating Shares

(the “Effective Period”), to prepare and file with the SEC such amendments, post-effective amendments and supplements to such registration
statement and the prospectus as may be reasonably requested by the Participating Holders of a majority of the Participating Shares or by any
Participating Holder (to the extent such request relates to information relating to or provided by such Participating Holder) or as may be necessary to
maintain the effectiveness of such registration for the Effective Period and cause the prospectus (and any amendments or supplements thereto) to be
filed with the SEC;

 
(iv)          cause all Participating Shares covered by such registration statement to be listed on NASDAQ or on the principal securities

exchange or interdealer quotation system on which Company Common Stock is then listed or quoted;
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(v)           notify promptly the Participating Holders after becoming aware of any of the events described in sub-clauses (A) through (E) of

this paragraph (v), to provide the Participating Holders copies of the relevant documentation (if requested), and in the case of sub-clauses
(B) through (E), to provide the Participating Holders an opportunity to review and comment on the Company’s response thereto: (A) when such
registration statement or any related prospectus or any amendment or supplement thereto has been filed, and, with respect to such registration
statement or any post-effective amendment, when the same has become effective, (B) of any request by the SEC or any United States state securities
authority for amendments or supplements to such registration statement or the related prospectus or for additional information (other than comment
letters relating to the  documents incorporated or deemed incorporated therein by reference), (C) of the issuance by the SEC of any stop order
suspending the effectiveness of such registration statement or the initiation of any proceedings for that purpose, (D) of the receipt by the Company of
any notification with respect to the suspension of the qualification of the Participating Shares for sale in any jurisdiction or the initiation of any
proceeding for such purpose or (E) during the Effective Period, of the happening of any event or the existence of any fact which makes any statement
in such registration statement or any post-effective amendment thereto, prospectus or any amendment or supplement thereto, or any document
incorporated therein by reference untrue in any material respect or which requires the making of any changes in such registration statement or post-
effective amendment thereto or any prospectus or amendment or supplement thereto so that they will not contain any untrue statement of a material
fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading;

 
(vi)          during the Effective Period, prevent, and otherwise obtain the withdrawal of, any stop order or other order enjoining or suspending

the use or effectiveness of such registration statement or any post-effective amendment thereto or obtain the lifting of any suspension of the
qualification of any of the Participating Shares for sale in any jurisdiction;

 
(vii)         deliver promptly to the Participating Holders, upon written request therefor, copies of all correspondence between the SEC and the

Company, its counsel or auditors including any comment and response letters with respect to such registration statement (but excluding any comment
and response letters relating to any documents incorporated or deemed incorporated by reference into such registration statement);

 
(viii)        provide and cause to be maintained a transfer agent and registrar for all Participating Shares covered by such registration

statement not later than the effective date of such registration statement; and



 
(ix)          cooperate with the Participating Holders to facilitate the timely preparation and delivery of certificates representing the

Participating Shares to be sold under such registration statement in a form eligible for deposit with the Depository Trust Company and not subject to
any stop transfer order with any transfer agent (which certificates shall have any restrictive legends removed promptly following (A) such sale and
(B) receipt by the Company of a “prospectus” letter from the broker and such other
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information as the Company may reasonably request with respect to such sale) and cause such Participating Shares to be issued in such
denominations as instructed by the Participating Holders.

 
(b)           Nothing in this Agreement shall require the Company to (i) qualify to do business as a foreign corporation in any jurisdiction

where it would not otherwise be required to be so qualified, (ii) execute or file any general consent to service of process under the laws of any jurisdiction,
(iii) take any action that would subject it to service of process in suits other than those arising out of the offer and sale of Participating Shares covered by a
registration statement prepared pursuant to Section 3.01 in any jurisdiction where it is not already subject to service of process, or (iv) subject itself to taxation
in any jurisdiction where it would not otherwise be obligated to do so.
 

(c)           In the event that the Company would be required, pursuant to Section 3.03(a)(v)(E), to notify the Participating Holders of the
happening of any event specified therein, the Company shall as promptly as practicable, prepare and furnish to each such Participating Holder a reasonable
number of copies of a prospectus supplemented or amended so that, as thereafter delivered to purchasers of Participating Shares that have been registered
pursuant to this Agreement, such prospectus shall not contain an untrue statement of a material fact or omit to state a material fact required to be stated therein
or necessary to make the statements therein, in light of the circumstances under which they were made, not misleading.  Each Participating Holder agrees that,
upon receipt of any notice from the Company pursuant to Section 3.03(a)(v)(E), it shall, and shall cause its sales or placement agent or agents for the
Participating Shares to forthwith discontinue disposition of such Participating Shares pursuant to the Shelf Registration Statement until such Person shall have
received copies of such amended or supplemented prospectus and, if so directed by the Company, to destroy all copies, other than permanent file copies, then
in its possession of the prospectus (prior to such amendment or supplement) covering such Participating Shares as soon as practicable after each Participating
Holder’s receipt of such notice.
 

(d)           Each Holder shall furnish to the Company in writing such information regarding such Holder and its intended method of
distribution of the Participating Shares as the Company may from time to time reasonably request in writing, including to the extent that such information is
required in order for the Company to comply with its obligations under all applicable securities and other laws and to ensure that the prospectus relating to
such Participating Shares conforms to the applicable requirements of the Securities Act and the rules and regulations thereunder.  Each Holder shall promptly
notify the Company of any inaccuracy or change in information previously furnished by such Holder to the Company or of the occurrence of any event, in
either case as a result of which any prospectus relating to the Participating Shares contains or would contain an untrue statement of a material fact or omits to
state any material fact with respect to such Holder required to be stated therein or necessary to make the statements therein, in light of the circumstances
under which they were made, not misleading, and promptly furnish to the Company any additional information required to correct and update any previously
furnished information or required so that such prospectus shall not contain an untrue statement of a material fact or omit to state a material fact required to be
stated therein or necessary to make the statements therein, in light of the circumstances under which they were made, not misleading.
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SECTION 3.04.    Registration Expenses.  The Company shall pay the fees and disbursements of the Company’s counsel and accountants in

connection with any registration of any Participating Shares and all registration and filing fees and printing costs; provided that the Holders shall pay the fees
and expenses of their own counsel and each Holder shall bear all agent fees and commissions and transfer and other taxes associated with the sale of
Registrable Shares by such Holder.
 

SECTION 3.05.    Indemnification; Contribution.
 

(a)           The Company shall, and hereby agrees to, indemnify and hold harmless each Participating Holder and its partners, members,
directors, officers, employees and controlling Persons, if any, in any offering or sale of the Participating Shares pursuant to a registration statement hereunder,
against any losses, claims, damages (including reasonable attorney’s fees) or liabilities, actions or proceedings (whether commenced or threatened) in respect
thereof and expenses (including reasonable fees of counsel) (collectively, “Claims”) to which each such indemnified party may become subject (and the
Company will pay to each such Participating Holder or other aforementioned person any legal or other expenses reasonably incurred thereby in connection
with investigating or defending any Claim as such expenses are incurred), insofar as such Claims (including any amounts paid in settlement effected with the
consent of the Company as provided herein), or actions or proceedings in respect thereof, arise out of or are based upon (i) an untrue statement or alleged
untrue statement of a material fact contained in any registration statement, or any preliminary or final prospectus contained therein, or any amendment or
supplement thereto, or any document incorporated by reference therein, (ii)  any omission or alleged omission to state therein a material fact required to be
stated therein or necessary to make the statements therein, in each case in light of the circumstances in which they were made, not misleading or (iii) any
violation by the indemnifying party (or any of its agents or Affiliates, but excluding any Holder) of the Securities Act, the Exchange Act, any state securities
law, or any rule or regulation promulgated under the Securities Act, the Exchange Act or any state securities law; provided that the Company shall not be
liable to any such Participating Holder in any such case to the extent that any such Claims arise out of or are based upon an untrue statement or alleged untrue
statement or omission or alleged omission made in such registration statement, or preliminary or final prospectus, or amendment or supplement thereto, in
reliance upon and in conformity with written information furnished to the Company by any Holder for use therein, or by any Holder’s failure to furnish the
Company, upon request, with the information with respect to such Holder, or such Holder’s intended method of distribution, that is the subject of the untrue
statement or omission, or if any Holder sold securities to the Person alleging such Claims without sending or giving, at or prior to the written confirmation of
such sale, a copy of the applicable prospectus (excluding any documents incorporated by reference therein) or of the applicable prospectus, as then amended
or supplemented (excluding any documents incorporated by reference therein), if the Company had previously furnished copies thereof to the Participating
Holders, and such prospectus corrected such untrue statement or alleged untrue statement or omission or alleged omission made in such registration
statement.
 

(b)           Each Holder, severally and not jointly, shall, and hereby agrees to, indemnify and hold harmless the Company, its directors,
officers, employees and controlling Persons, if any, in any offering or sale of Participating Shares pursuant to a registration statement
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hereunder, or any other sale by a Holder of Company Common Stock issued as Earn-Out Consideration, against any Claims to which each such indemnified
party may become subject, insofar as such Claims (including any amounts paid in settlement as provided herein), or actions or proceedings in respect thereof,
arise out of or are based upon (i) (A) an untrue statement or alleged untrue statement of a material fact contained in any registration statement, or any
preliminary or final prospectus contained therein, or any amendment or supplement thereto, or any document incorporated by reference therein, or (B) any
omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein not misleading, in each
case of (A) and (B) only to the extent that such untrue statement or alleged untrue statement or omission or alleged omission was made in reliance upon and
in conformity with written information furnished to the Company by such Holder with respect to such Holder expressly for use therein or (ii) any violation or
alleged violation by the indemnifying party (or any of its agents or Affiliates) of the Securities Act, the Exchange Act, any state securities law, or any rule or
regulation promulgated under the Securities Act, the Exchange Act or any state securities law.
 

(c)           Any indemnification of a Claim pursuant to this Section 3.05 shall be determined in accordance with the procedures and
restrictions of Article V of the Purchase Agreement as a claim under Section 5.1(b) or 5.2(b) of the Purchase Agreement, as applicable.  Any payments made
to an indemnified party in respect of Claims pursuant to this Section 3.05 shall be treated as an adjustment to the Total Consideration for Tax purposes in
accordance with Section 5.7 of the Purchase Agreement to the extent permitted by Law.
 

(d)           The Participating Holders and the Company agree that if, for any reason, the indemnification provisions contemplated by
Section 3.05(a) or Section 3.05(b) hereof are unavailable to or are insufficient to hold harmless an indemnified party in respect of any Claims referred to
therein, then each indemnifying party shall contribute to the amount paid or payable by such indemnified party as a result of such Claims in such proportion
as is appropriate to reflect the relative fault of the indemnifying party, on the one hand, and the indemnified party, on the other hand, with respect to the
applicable offering of securities.  The relative fault of such indemnifying party and indemnified party shall be determined by reference to, among other things,
whether the untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information supplied by
such indemnifying party or by such indemnified party, and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent
such statement or omission.  If, however, the allocation in the first sentence of this Section 3.05(d) is not permitted by applicable law, then each indemnifying
party shall contribute to the amount paid or payable by such indemnified party in such proportion as is appropriate to reflect not only such relative fault, but
also the relative benefits of the indemnifying party and the indemnified party, as well as any other relevant equitable considerations.  The parties hereto agree
that it would not be just and equitable if contributions pursuant to this Section 3.05(d) were to be determined by pro rata allocation or by any other method of
allocation which does not take into account the equitable considerations referred to in the preceding sentences of this Section 3.05(d).  No Person guilty of
fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any Person who was not guilty
of such fraudulent misrepresentation.
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SECTION 3.06.    Rule 144 Reporting.  With a view to making available to the Holders the benefits of certain rules and regulations of the

SEC that may permit the sale of the Registrable Shares to the public without registration, the Company agrees to use its commercially reasonable efforts to:
 
(a)           make and keep current public information available, within the meaning of Rule 144 or any similar or analogous rule promulgated

under the Securities Act, at all times that it is subject to the reporting requirements of the Exchange Act;
 

(b)           file with the SEC, in a timely manner, all reports and other documents required under the Securities Act and Exchange Act (at all
times that it is subject to such reporting requirements);
 

(c)           so long as any party hereto owns any Registrable Shares, furnish to such Person forthwith upon written request (i) a written
statement as to its compliance with the current information requirements of Rule 144 to the extent applicable and (ii) such reports and documents as such
Person may reasonably request in availing itself of any rule or regulation of the SEC allowing it to sell any such securities without registration; and
 

(d)           so long as any party hereto owns any Registrable Shares, upon the receipt of such representation letters, certifications or other
documents reasonably requested by the Company or its counsel confirming that such Registrable Shares are not subject to transfer restrictions under the
Securities Act and the Exchange Act, furnish to the Company’s transfer agent, at the Company’s expense, any opinion of legal counsel required to permit the
transfer of such Registrable Shares and to remove any restrictive legends thereon.
 

SECTION 3.07.    Grant of Registration Rights to Third Parties.  Nothing in this Agreement shall limit the Company’s ability to grant to any
third party, in its sole and absolute discretion, rights with respect to the registration of any securities issued or to be issued by the Company.
 

ARTICLE IV
 

REPRESENTATIONS AND WARRANTIES
 

SECTION 4.01.    Representations and Warranties by Holders.  Each Holder makes the following representations and warranties to the
Company as of the date of this Agreement, solely as to itself:
 

(a)           If such Holder is not a natural person:  (1) such Holder is duly organized, validly existing and in good standing (tax and otherwise)
under the Laws of the jurisdiction of its organization, (2) such Holder is duly authorized and qualified to do business in each jurisdiction in which the nature
of such Holder’s business or the ownership or leasing of its properties requires such qualification, (3) such Holder is not in violation of, in conflict with, or in
default under, its Charter Documents, and (4) there exists no condition or event which, after notice, lapse of time or both, would result in any such violation,
conflict or default.
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(b)           Such Holder has full legal right, power and authority to execute, deliver and perform the Transaction Documents to which it is a

party.  This Agreement is, and all other Transaction Documents to which such Holder is a party are, or when executed and delivered by such Holder, will be,
(5) duly and validly authorized, executed and delivered by such Holder, and (6) the valid and binding obligations of such Holder, enforceable against it in
accordance with their respective terms.
 

(c)           The execution, delivery and performance by such Holder of the Transaction Documents to which it is a party, and the
consummation of the transactions contemplated thereby, will not, with or without notice, lapse of time or both:  (i) if such Holder is not a natural person,
conflict with or result in a breach or violation of the Charter Documents or any resolution of the Governing Body or stockholders or members (or comparable
Persons) of such Holder; (ii) result in the creation or imposition of any Lien on, the Business or on any Acquired Asset; (iii) violate any Law to which such
Holder is subject or bound or applicable to such Holder, except for any violation that would not adversely affect such Holder’s ability to perform such
Holder’s obligations under this Agreement or any Transaction Document; or (iv) violate or constitute a breach of or default under any agreement to which
such Holder is a party or by which it is bound, except for any violation, breach or default that would not adversely affect such Holder’s ability to perform such
Holder’s obligations under this Agreement or any Transaction Document.
 

(d)           No broker or finder has acted for such Holder in connection with the Transaction Documents or the transactions contemplated
thereby, and no broker or finder is entitled to any brokerage or finder’s fee or other commissions in respect of such transactions based upon agreements,
arrangements or understandings made by or on behalf of such Holder.  For the avoidance of doubt, it is understood and agreed that Pacific Core Partners LLC
is acting as financial advisor to the Seller in connection with the Transaction Documents.
 

(e)           Except as contemplated under the Earn-Out Assignment, such Holder (i) is acquiring any Earn-Out Consideration payable to such
Holder for its own account for investment, not as a nominee or agent, and not with a view to the resale or distribution of all or any portion thereof, nor with
any present intention of distributing or selling the same; (ii) has no present intention of selling, granting any participation in, or otherwise distributing any
Earn-Out Consideration receivable by such Holder to any party; and (iii) has no present or contemplated agreement, undertaking, arrangement, obligation,
indebtedness or commitment providing for the sale, transfer, grant of any participation in, or other distribution or disposition of with respect to any Earn-Out
Consideration receivable by such Holder.
 

(f)            Such Holder has carefully reviewed the representations concerning the Company contained in this Agreement and has made
detailed inquiry concerning the Company, its business and its personnel; the officers of the Company have made available to such Holder any and all written
information which it has requested and have answered to such Holder’s satisfaction all inquiries made by such Holder; and such Holder has sufficient
knowledge and experience in finance and business that such Holder is capable of evaluating the risks and merits of the investment in the Company and such
Holder is able financially to bear the risks thereof.  Such Holder has not been presented with or solicited by or through any leaflet, public promotional
meeting, television advertisement or any other form of general advertising or

 
15

 
solicitation in connection and concurrently with this Agreement and the transactions contemplated hereby.  Except for those representations and warranties set
forth in this Agreement, such Holder is not relying on any representations or warranties made by the Company.
 

(g)           Such Holder understands that any Company Common Stock issued as Earn-Out Consideration has not been, and will not be,
registered under the Securities Act, by reason of specific exemptions from the registration provisions of the Securities Act which depend upon, among other
things, the bona fide nature of the investment intent and the accuracy of such Holder’s representations as expressed in this Section 4.01.  Such Holder
understands that any shares of Company Common Stock issued as Earn-Out Consideration are “restricted securities” under applicable U.S. federal and state
securities Laws and that, pursuant to these laws, the Holder must hold the such shares indefinitely unless they are registered with the SEC under the Securities
Act and qualified by state authorities, or an exemption from such registration and qualification requirements is available.  Such Holder acknowledges that the
Company has no obligation to register or qualify the Earn-Out Consideration for resale, other than as set forth in this Agreement.   Such Holder further
acknowledges that if an exemption from registration or qualification is available, it may be conditioned on various requirements including, but not limited to,
the time and manner of sale, the holding period for the Earn-Out Consideration, and on requirements relating to the Company which are outside of the
Holder’s control, and which the Company is under no obligation to, and may not be able to, satisfy.
 

(h)           All Company Common Stock certificates representing the Earn-Out Consideration will bear the following legend:
 

“THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933, AS AMENDED, AND HAVE BEEN ACQUIRED FOR INVESTMENT AND NOT WITH A VIEW TO, OR IN CONNECTION
WITH, THE SALE OR DISTRIBUTION THEREOF.  NO SUCH TRANSFER MAY BE EFFECTED WITHOUT AN EFFECTIVE
REGISTRATION STATEMENT RELATED THERETO OR AN OPINION OF COUNSEL IN A FORM SATISFACTORY TO THE
COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED UNDER THE SECURITIES ACT OF 1933, AS AMENDED.”

 
(i)            Such Holder is an “accredited investor” as defined in Rule 501(a) of Regulation D promulgated under the Securities Act.  Such

Holder has provided such information or documentation, if any, reasonably requested by the Company in connection with the Company’s verification of the
Holder’s status as an accredited investor.  Such Holder has not taken any of the actions set forth in, and is not subject to, the disqualification provisions of
Rule 506(d)(1) of the Securities Act.
 

SECTION 4.02.    Representations and Warranties by the Company.  The Company makes the following representations and warranties to
each Holder as of the date of this Agreement:
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(a)           The Company is duly organized, validly existing and in good standing under the Laws of the jurisdiction of the State of

Delaware.  The Company has full corporate power and authority necessary to carry on the businesses in which it is engaged and to own and use the properties



owned and used by it.
 

(b)           The Company has full legal right and all requisite corporate power and authority to execute and deliver this Agreement and to
perform the transactions contemplated thereby.  The execution and delivery by the Company of this Agreement and the consummation of the transactions
contemplated thereby have been duly and validly authorized by all necessary corporate action on the part of the Company.  This Agreement has been duly and
validly executed and delivered by the Company and constitutes a valid and binding obligation of the Company, enforceable against it in accordance with its
terms.  This Agreement has been duly and validly executed and delivered by the Company, enforceable against it in accordance with its terms.
 

(c)           The execution, delivery and performance of this Agreement by the Company, and the consummation of the transactions
contemplated thereby, do not and will not, with or without notice, lapse of time or both:  (1) conflict with or result in a breach or violation of any Charter
Documents or any resolution of the Governing Body or stockholders or members (or comparable Persons) of the Company; (2) require any consent, waiver,
approval, declaration or authorization of, or notice to or filing with, any Governmental Authority; or (3) violate any Law to which the Company or its
properties, rights or assets are subject or bound.
 

ARTICLE V
 

CERTAIN AGREEMENTS BY HOLDER
 

SECTION 5.01.    Terms of Purchase Agreement; Setoff.  By executing this Agreement, each Holder hereby agrees to be bound by the terms of
the Purchase Agreement as a Key Party and an Accredited Party, as applicable, to the extent set forth therein, including under Sections 1.2, 1.7, 4.5 and 4.6 and
Article V.  In particular, Holder agrees to be bound by the indemnification obligations under Article V, and acknowledges that the Company has certain rights to
withhold and to set off amounts owed to any Buyer Indemnified Party pursuant to the Transaction Documents, including indemnification obligations under
Section 5.1 of the Purchase Agreement, in whole or in part, against consideration to be paid by the Company pursuant to this agreement (the “Right of Setoff”). 
The Company’s obligations pursuant to this Agreement are expressly subject to the Company’s Right of Setoff.
 

SECTION 5.02.    Seller Representative.  Each Holder hereby designates the Seller Representative as its representative for the matters set
forth in this Agreement and the Purchase Agreement and delegates all authority to the Seller Representative contemplated by this Agreement and the
Purchase Agreement.  Each Holder and the Seller Representative acknowledge that the provisions of Section 1.7 of the Purchase Agreement shall govern their
relationship under this Agreement mutatis mutandis.
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ARTICLE VI

 
TERMINATION

 
SECTION 6.01.    Effectiveness.  The terms and conditions set forth in this Agreement shall become effective as of the Closing and, subject

to Section 6.02 below, shall continue in effect and expire in accordance with their terms.  If for any reason the Purchase Agreement validly terminates without
a Closing having occurred, then this Agreement shall be of no force or effect and there shall not be any liabilities of any kind hereunder.
 

SECTION 6.02.    Termination of Article III.  Notwithstanding anything to the contrary set forth in Section 6.01 above, Article III shall
terminate on the date that all the shares of Company Common Stock issued as Earn-Out Consideration (and any outstanding shares or other securities issued
by the Company directly or indirectly with respect to such shares by way of dividend, stock split, or distribution) have either ceased to be Registrable Shares
or ceased to be held by the Holders.
 

ARTICLE VII
 

MISCELLANEOUS
 

SECTION 7.01.    Article V and Sections 1.7, 4.5, 4.6, 6.2, 6.3, 7.2, 7.4, 7.5, 7.6, 7.7, 7.8, 7.10, 7.11, 7.12, 7.13, 7.14, 7.15  and 7.16 of the
Purchase Agreement are incorporated herein by reference, mutatis mutandis, as if such Article and such Sections were set forth in full herein.
 

SECTION 7.02.    Successors and Assigns.  This Agreement and the rights of the parties hereunder may not be assigned without the prior
written consent of the other parties and shall be binding upon and shall inure to the benefit of the parties, and their respective successors and permitted assigns;
provided that notwithstanding the foregoing, this Agreement may be assigned in accordance with the terms of the Earn-Out Assignment; provided further that the
Company may assign any or all of its rights, obligations or liabilities hereunder to any of its affiliates or any purchaser of, or successor to, the Business, any part
thereof or substantially all of the assets of the Company to which this Agreement relates so long as such assignee agrees in writing to be bound by this Agreement
(converting any Earn-Out Consideration earned under this Agreement into the consideration received by the holder of an equivalent number of shares of
Company Common Stock in such transaction, if applicable); provided further that the Company may assign any or all of its rights, obligations or Liabilities
under this Agreement to any party that merges with or acquires all or substantially all of the stock of the Company.  Any attempted assignment in violation of
the provisions hereof shall be null and void and have no effect.
 

SECTION 7.03.    All notices, requests, demands, claims, and other communications hereunder shall be in writing.  Any notice, request,
demand, claim or other communication hereunder shall be deemed duly delivered two business days after it is sent by registered or certified mail, return receipt
requested, postage prepaid, or one business day after it
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is sent for next business day delivery via a reputable nationwide overnight courier service, in each case to the intended recipient as set forth below:
 
To the Company:
 

with a copy to:



Sonus Networks, Inc.
4 Technology Park Dr.
Westford, MA 01886
Attn: General Counsel
Telecopy: (978) 614-8913
Telephone: (978) 614-8100
 

Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street
Boston, MA 02109
Attn: Jay E. Bothwick, Esq.
Telecopy: (617) 526-5000
Telephone: (617) 526-6000
 

To Holder: with a copy to:
 

Treq Labs, Inc.
440 N. Wolfe Road
Sunnyvale, CA 94085
Attn: Karl F. May
Telephone: (650) 454-7080

TCF Law Group, PLLC
21 Pleasant Street, Suite 233
Newburyport, MA 01950
Attn: Stephen J. Doyle, Esq.
Telephone: (508) 208-6865
 
and
 
Soloway Schwartz LLC
One Boston Place, Suite 2600
Boston, MA 02108
Attn: Robert G. Schwartz, Jr.
Telecopy: (617) 622-3422
Telephone: (978) 604-1060

 
The Company or any Holder may give any notice, request, demand, claim or other communication hereunder using any other means (including personal
delivery, expedited courier, messenger service, telecopy, ordinary mail or electronic mail), but no such notice, request, demand, claim or other communication
shall be deemed to have been duly given unless and until it actually is received by the party for whom it is intended.  The Company or any Holder may
change the address to which notices, requests, demands, claims, and other communications hereunder are to be delivered by giving the other party notice in
the manner herein set forth.
 

*              *              *
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed by their respective authorized officers as of the date

first written above.
 

 

SONUS NETWORKS, INC.,
as the Company

  
   
 

By: /s/ Jeffrey M. Snider
 

Name: Jeffrey M. Snider
Title: Senior Vice President

  
  
 

KARL F. MAY,
in his capacity as the Seller Representative

   
 

By: /s/ Karl F. May
 

[Signature Page to Earn-Out Agreement]
 

 
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed by their respective authorized officers as of the date

first written above.
 
 

TREQ LABS, INC.,
 

as Holder
  
  
 

By: /s/ Karl F. May
 

Name: Karl F. May
 

Title: President
 

[Signature Page to Earn-Out Agreement]
 



Exhibit 99.1
 

 
Sonus Networks Provides Corporate Update

 

 
For Immediate Release: January 8, 2015
 
WESTFORD, Mass.—(BUSINESS WIRE)— Sonus Networks (Nasdaq: SONS), a global leader in enabling and securing real-time communications, today
provided the following corporate updates:
 

·                  Acquisition of SDN (Software Defined Networking) Technology Assets from Treq Labs, Inc.
·                  Terms of Reverse Stock Split
·                  Preliminary Financial Results and Reporting Date for Fourth Quarter 2014

 
Acquisition of SDN Assets from Treq Labs
 
The Company announced the acquisition of the SDN technology assets of Treq Labs, Inc. (“Treq”) for cash consideration of approximately $10.1 million. 
The acquisition closed on January 2, 2015 and is expected to be neutral to Sonus’ full year 2015 non-GAAP EPS outlook.  As part of the transaction, the
Company also entered into an Earn-Out Agreement whereby the Company has agreed to issue up to an aggregate of approximately 6.6 million shares of
common stock over a three-year period of 2015 through 2017 if aggregate revenue thresholds of at least $60 million are achieved by the SDN business during
that period, and up to an aggregate of an additional approximately 11 million shares (17.6 million shares in total) if aggregate revenue thresholds of at least
$150 million are achieved by the SDN business during that period.  If the initial revenue thresholds are not met, no shares will be issued.  The shares issuable
under the Earn-Out Agreement are subject to proportionate adjustment to reflect adjustments to the Company’s capital stock, which includes the reverse stock
split referenced below.
 
Treq’s SDN technology provides solutions that optimize networks for voice, video and UC (Unified Communications) for both enterprise and service
provider customers.  Treq’s solutions allow enterprises to give priority to latency-sensitive and business critical traffic based on business rules.  Similarly, this
technology enables service providers to offer reliable, comprehensive and secure on-demand network services to their enterprise customers.  Using an easy to
use portal, enterprise customers can quickly provision application-aware network services in minutes instead of weeks or even months.
 
Treq’s SDN solution is aimed at delivering the following benefits for network operators:
 

·                  Drive significant improvements in network utilization resulting in reduced network costs and associated capital expenditures
 

 
·                  Create operational expense savings through more streamlined, automated provisioning, while also improving the speed of services creation and

deployment
·                  Transform networks from traditional IT operations to a Network-as-a-Service (NaaS) model, providing the ability to turn up bandwidth-on-demand
·                  Give operators an end-to-end view of their network enabling complete network QoS (quality of service)
·                  Provide SLA (service level agreement) assurance through application-aware policy and real-time network awareness
·                  Eliminate vendor lock-in as a result of the hardware-independent software-only solution

 
“Networks are becoming increasingly congested due to the growing consumption of media-rich applications such as video and UC,” said Kevin Riley, chief
technology officer of Sonus.  Riley continued, “Historically, network operators have overprovisioned their networks to handle this congestion, which has
resulted in inefficient network monetization.  This model is no longer economically feasible given the rapid increase in network bandwidth driven by video
and UC.  A solution is required which can deliver predictable behavior in an environment of congestion via intelligent network control and application-aware
policies.  Treq’s SDN solution marries programmatic network control with network state awareness and application policy to deliver real-time SLA (service
level agreement) assurance.  The combination of Sonus’ SBC and policy capabilities with Treq’s SDN intelligence delivers unparalleled, real-time application
layer network performance and analytics.  Together with Treq, Sonus is creating a new architecture for service delivery.”
 
Ray Dolan, chief executive officer and president of Sonus added, “This acquisition accelerates the delivery of our SDN strategy.  Our industry’s transition to
SDN is a strategic element to the selection criteria of both enterprise and service provider customers as they evaluate their future network architectures. 
Treq’s technology is already validated in some of the world’s most demanding networks, including State Street, a leading global provider of financial services
to institutional investors, and Pacnet, an Asian telecommunications and services provider (pending acquisition by Telstra).”
 
Additional presentation materials regarding the acquisition can be found here at the Events and Presentations section of Sonus’ Investor Relations website.
 
Terms of Reverse Stock Split
 
The Company also announced the terms of the reverse stock split that was approved by the Company’s stockholders at its Special Meeting of Stockholders
held on December 2, 2014.  On January 7, 2015, the Reverse Stock Split Special Committee of the Company’s Board of Directors set the ratio for the reverse
stock split at one (1) for five (5) to be effective as of the commencement of trading on Friday, January 30, 2015.  As of that date, each five shares of issued
and outstanding common stock will be consolidated into one share of common stock.  The reverse stock split will not change the par value of the common
stock.  The reverse stock split will reduce the number of shares of Sonus’ outstanding common stock from approximately 250 million to approximately 50
million.
 



Stockholders who hold their shares in brokerage accounts or “street name” will not be required to take any action to effect the exchange of their shares. 
Holders of share certificates will receive instructions from the Company’s transfer agent regarding the process for exchanging their shares.  For additional
 

 
information regarding the reverse stock split, reference is made to Sonus Network’s Proxy Statement on Schedule 14-A dated and as filed with the Securities
and Exchange Commission, on October 15, 2014.
 
Preliminary Results for Fourth Quarter 2014
 
The Company also announced preliminary results for the fourth quarter of 2014, ended December 31. Revenue is expected to be approximately $77 million
compared to guidance of $76 million to $82 million.  Non-GAAP EPS is expected to be in line with guidance at $0.03 ($0.15 on a pro-forma, split-adjusted
basis).
 
“As stated on our third quarter earnings call, our guidance for the fourth quarter reflected the possibility of limited-to-no budget flush from our service
provider customers,” said Mark Greenquist, chief financial officer of Sonus. Greenquist continued, “While this proved to be the case in the fourth quarter, our
EPS growth and operating leverage remain strong.  Looking ahead to 2015, and as noted on our prior earnings call, we remain comfortable with consensus
analyst revenue and non-GAAP EPS estimates for the first quarter of 2015 of approximately $74 million and $0.01 (approximately $0.03 on a pro-forma,
split-adjusted basis which reflects anticipated investments in the SDN business). Further, we expect to deliver at least 10 percent revenue growth and 10
percent operating income margins for full year 2015.”
 
The Company will provide further commentary on the SDN asset acquisition and its results and outlook during its scheduled earnings release and conference
call on February 18, 2015.
 
Reporting Date of Fourth Quarter 2014 Financial Results
 
Sonus will report financial results for the fourth quarter of 2014 before the open of the market on Wednesday, February 18, 2015. Following the release,
Sonus will host a conference call with the financial community at 8:30 a.m. ET to discuss the results.
 
The Company will offer a live, listen-only Webcast of the conference call via the Sonus Networks Investor Web site at
http://investors.sonusnet.com/events.cfm   where a replay will also be available shortly following the conference call.
 
Conference call details:
 
Date: February 18, 2015
 
Time: 8:30 a.m. (ET)
 
Dial-in number: 800 736 4594
 
International Callers: + 1 212 231 2914
 
Replay information:
 
A telephone playback of the call will be available following the conference call until March 4, 2015 and can be accessed by calling 800 633 8284 or +1 402
977 9140 for international callers. The reservation number for the replay is 21759132.
 
Tags
 
Sonus Networks, Sonus, SONS, Treq Labs, SDN, reverse stock split.
 

 
About Sonus Networks
 
Sonus enables and secures real-time communications so the world’s leading service providers and enterprises can embrace the next generation of SIP and
4G/LTE solutions including VoIP, video, instant messaging and online collaboration.  With customers in more than 50 countries and nearly two decades of
experience, Sonus offers a complete portfolio of hardware-based and virtualized Session Border Controllers (SBCs), Diameter Signaling Controllers (DSCs),
policy/routing servers and media and signaling gateways.  For more information, visit www.sonus.net or call 1-855-GO-SONUS.  Sonus is a registered
trademark of Sonus Networks, Inc. All other company and product names may be trademarks of the respective companies with which they are associated.
 
Important Information Regarding Forward-Looking Statements
 
The information in this release contains “forward-looking statements” within the meaning of the U.S. Private Securities Litigation Reform Act of 1995, which
are subject to a number of risks and uncertainties.  All statements other than statements of historical facts contained in this release, including statements
regarding our future results of operations and financial position, business strategy, plans and objectives of management for future operations and plans for
future product development and manufacturing, and statements regarding the impact of the Treq transaction on Sonus’ financial results, business performance
and product offerings, are forward-looking statements.  Without limiting the foregoing, the words “anticipates”, “believes”, “could”, “estimates”, “expects”,
“expectations”, “intends”, “may”, “plans”, “seeks”, “projects” and other similar language, whether in the negative or affirmative, are intended to identify
forward-looking statements, although not all forward-looking statements contain these identifying words.
 
Forward-looking statements are based on our current expectations and assumptions regarding our business, the economy and other future conditions.  Because
forward-looking statements relate to the future, they are subject to inherent uncertainties, risks and changes in circumstances that are difficult to predict.  Our
actual results could differ materially from those anticipated in these forward-looking statements as a result of various factors, including, but not limited to, the



timing of our recognition of revenues; economic conditions; our ability to recruit and retain key personnel; difficulties supporting our strategic focus on
channel sales; difficulties retaining and expanding our customer base; difficulties leveraging market opportunities; the impact of restructuring activities; our
ability to realize benefits from the NET, PT and Treq SDN asset acquisitions; the effects of disruption from the Treq and PT transactions, making it more
difficult to maintain relationships with employees, customers, business partners or government entities; the success implementing the integration strategies
with respect to NET, PT and the Treq SDN assets; litigation; actions taken by significant stockholders; difficulties providing solutions that meet the needs of
customers; market acceptance of our products and services; rapid technological and market change; our ability to protect our intellectual property rights; our
ability to maintain partner, reseller, distribution and vendor support and supply relationships; higher risks in international operations and markets; the impact
of increased competition; currency fluctuations; changes in the market price of our common stock; and/or failure or circumvention of our controls and
procedures.  These statements involve known and unknown risks, uncertainties and other factors that may cause our actual results, performance or
achievements to be materially different from any future results, performance or achievements expressed or implied by the forward-looking statements.  We
therefore caution you against relying on any of these forward-looking statements.  Important factors that could cause actual results to differ materially from
those in these forward-looking statements are discussed in Part I, Item 2 “Management’s Discussion and Analysis of Financial Condition and Results of
Operations”, Part I, Item 3 “Quantitative and Qualitative Disclosures About Market Risk,” and Part II, Item 1A “Risk Factors” in the Company’s most recent
Quarterly Report on Form 10-Q.  Any forward-looking statement made by us in this release speaks only as of the date of this release.  Factors or events that
could cause our actual results to differ may emerge from time to time, and it is not possible for us to predict all of them.  We undertake no obligation to
publicly update any forward-looking statement, whether as a result of new information, future developments or otherwise, except as may be required by law.
 

 
Discussion of Non-GAAP Financial Measures
 
Sonus management uses a number of different financial measures, both GAAP and non-GAAP, in analyzing and assessing the overall performance of the
business, making operating decisions, planning and forecasting future periods, and determining payments under compensation programs.  Our annual
financial plan is prepared both on a GAAP and non-GAAP basis, and the non-GAAP annual financial plan is approved by our board of directors.  Continuous
budgeting and forecasting for revenue and expenses are conducted on a non-GAAP basis (in addition to GAAP) and actual results on a non-GAAP basis are
assessed against the annual financial plan.  We consider the use of non-GAAP financial measures helpful in assessing the core performance of our continuing
operations and liquidity, and when planning and forecasting future periods.  By continuing operations we mean the ongoing results of the business excluding
certain costs, including, but not limited to: stock-based compensation, amortization of intangible assets and restructuring.  We consider the use of non-GAAP
earnings per share helpful in assessing the performance of the continuing operations of our business.  While our management uses these non-GAAP financial
measures as a tool to enhance their understanding of certain aspects of our financial performance, our management does not consider these measures to be a
substitute for, or superior to, GAAP measures.  In addition, our presentations of these measures may not be comparable to similarly titled measures used by
other companies.  These non-GAAP financial measures should not be considered alternatives for, or in isolation from, the financial information prepared and
presented in accordance with GAAP.
 
Investors are cautioned that there are material limitations associated with the use of non-GAAP financial measures as an analytical tool.  In particular, many
of the adjustments to Sonus’ financial measures reflect the exclusion of items that are recurring and will be reflected in our financial results for the
foreseeable future.
 
Stock-based compensation is different from other forms of compensation, as it is a non-cash expense.  For example, a cash salary generally has a fixed and
unvarying cash cost.  In contrast, the expense associated with an equity-based award is generally unrelated to the amount of cash ultimately received by the
employee, and the cost to us is based on a stock-based compensation valuation methodology and underlying assumptions that may vary over time.  We
believe that excluding non-cash stock-based compensation expense from our operating results facilitates the ability of readers of our financial statements to
compare our financial results to our historical operating results and to other companies in our industry.
 
We exclude the amortization of acquired intangible assets from non-GAAP expense and income measures.  These amortization amounts are inconsistent in
frequency and amount and are significantly impacted by the timing and size of acquisitions.  Although we exclude amortization of acquired intangible assets
from our non-GAAP expenses, we believe that it is important for investors to understand that intangible assets contribute to revenue generation.  We believe
that excluding the non-cash amortization of intangible assets facilitates the comparison of our financial results to our historical operating results and to other
companies in our industry as if the acquired intangible assets had been developed internally rather than acquired.
 
We have recorded restructuring expense to streamline operations and reduce operating costs by closing and consolidating certain facilities and reducing our
worldwide workforce.  We believe that excluding restructuring expense facilitates the comparison of our financial results to our historical operating results
and to other companies in our industry.
 
We believe that providing non-GAAP information to investors, in addition to the GAAP presentation, will allow investors to view the financial results in the
way management views the operating results.  We further believe that providing this information helps investors to better understand our financial
performance and evaluate the efficacy of the methodology and information used by our management to evaluate and measure such performance.
 

 
SONUS NETWORKS, INC.

Reconciliation of Non-GAAP and GAAP Financial Measures - Outlook
(in millions, except percentages and per share amounts)

(unaudited)
 
  

Three months ended
 

  
December 31, 2014

 

    
Earnings (loss) per share

   

GAAP outlook
 

$ (0.01)
Stock-based compensation expense

 

0.02
 

Amortization of intangible assets
 

0.01
 

Restructuring
 

0.01
 

Non-GAAP outlook
 

$ 0.03
 



    
Earnings (loss) per share - pro forma*

   

GAAP outlook
 

$ (0.05)
Stock-based compensation expense

 

0.10
 

Amortization of intangible assets
 

0.05
 

Restructuring
 

0.05
 

Non-GAAP outlook
 

$ 0.15
 

 
 

 
Three months ended

 
 

 
March 27, 2015

 

    
Earnings (loss) per share

   

GAAP outlook
 

$ (0.03)
Stock-based compensation expense

 

0.03
 

Amortization of intangible assets
 

0.01
 

Restructuring
 

**
 

Non-GAAP outlook
 

$ 0.01
 

    
Earnings (loss) per share - pro forma*

   

GAAP outlook
 

$ (0.15)
Stock-based compensation expense

 

0.14
 

Amortization of intangible assets
 

0.02
 

Restructuring
 

0.02
 

Non-GAAP outlook
 

$ 0.03
 

 

* Earnings (loss) per share - pro forma represents  earnings (loss) per share giving effect to the announced 1-for-5 reverse stock split.
 
** Less than $0.01 impact on earnings (loss) per share.
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